
 
 

 

Dallas Fort Worth International Airport 

Retail Vending Agreement 

 

 
This Retail Vending Agreement ("this Agreement") is made by and between the Dallas Fort Worth 
International Airport Board (hereinafter called "DFW" or "The Board") and Concessionaire named below the 

hereinafter described privilege at Dallas/Fort Worth International Airport ("DFW Airport") in accordance 
with the terms and conditions set forth below: 

 
ARTICLE 1: 

 

 

Agreement Number: 

Concessionaire: 

Description: 

 
 
 

Commencement 
Date: 

 
Term: 

 
Minimum Annual 

Guarantee: 

 
Percent Fee on 

Vending Machines: 

 
Cash Deposit or 
Surety Bond: 

 

 

 
 
 

 

 
 

 

 
 

 

 

M/WBE Commitment:  

ACDBE Commitment:  

Special Provisions:  



 
 

 

NOTE: This Agreement contains other provisions and additional information about the items listed in Article  

1. In the event of any inconsistency between other provisions in this Agreement and Article 1, Article 1 shall 
control. 

 
Addresses for notices are: 

 

Board: 

Dallas Fort Worth International Airport 
ATTN: Airport Concessions Department 

P.O. Box 619428 

DFW Airport, Texas 75261 

972-973-4820 (Phone) 
 

Mailed Payments or Notices: 

 
Dallas Fort Worth International Airport 
P.O. Box 974551 

Dallas, Texas 75397-4551 

All Courier Mail: 

Dallas Fort Worth International Airport 
ATTN: Airport Concessions Department 
2400 Aviation Drive 

DFW Airport, Texas 75261 

Concessionaire: 



 
 

 

ARTICLE 2: DESIGNATED OPERATING AREAS 
 

Section 2.01 
 

No Leasehold Interest. Concessionaire will be instructed or allowed to use particular areas of the Airport 

(Designated Operating Areas) for the exercise of the privileges hereunder. The Board may change the 

Designated Operating Areas at any time and for any reason, in the Board's sole discretion. 

 
A. Neither this Agreement nor any memorandum of lease shall be filed in the real property records of Tarrant 

County. 

 
B. Ingress and Egress. Concessionaire, its employees, invitees and those doing business with it shall have 

the right of ingress and egress to the Airport, subject to applicable parking fees, traffic regulations, and 

other operational rules prescribed by the Board. 

 
Section 2.02 Acceptance As Is 

 
Concessionaire shall accept the designated operating areas in their present condition, as is, where is, and 

with all faults. The Board shall not be obligated to construct additional improvements or to modify existing 
improvements, nor to provide services of any type, character, or nature (including any utilities or telephone 

service) on or to the Designated Operating Areas during the Term of this Agreement other than those stated 
in this Agreement to be provided by the Board. 

 
Section 2.03 No Warranty of Economic Viability 

 
The Board makes no warranty, promises or representations as to the economic viability of any concession 

location or business concept. The Board makes no warranty that airline usage of gates or other facilities 

adjacent to the Designated Operating Areas will not change. 

 
ARTICLE 3: TERM 

 
Section 3.01 Commencement Date and Term 

 
A. The Commencement Date, and Concessionaire's obligation to commence payment of Fees, shall be the 

date stated in Article 1. 

 

B. The Term shall be for the amount of time stated in Article 1, unless sooner terminated as hereinafter 

provided. 

 

ARTICLE 4: RENT, FEES, REPORTING, RECORDS, AND AUDITS 

 
Section 4.01 Gross Receipts 

 
"GROSS RECEIPTS", for the purpose of this Agreement, refers to gross receipts received from vending 

sales only. Gross Revenues or Gross Sales, shall include all monies paid or payable to Concessionaire for 

sales made and for vending services rendered at or from the Designated Operating Areas, however, Gross 

Receipts shall not include: 

1. Any taxes imposed by law which are separately stated to and paid by a customer and directly 

payable to the taxing authority by Concessionaire; 

 

2. Amounts and credits received in settlement of claims for loss of, or damage to merchandise; 

 
3. Amounts and credits received from suppliers for products and merchandise returned by 

Concessionaire; 

 
4. Receipts that are later refunded to a customer for merchandise returned; 

 
5. Insurance proceeds; 



 
 

 

6. Bulk sales as defined by the U.C.C; or 

 
7. Tax rebates. 

 
Section 4.02 Fees 

 
Effective on the Commencement Date or first day of operation and continuing thereafter, Concessionaire 

shall pay Percentage Fees to the Board as set forth in Article 1 based on Concessionaire's Vending 

Gross Receipts and as further provided below: 

 
A. Minimum Annual Guarantee (MAG) One-twelfth of the MAG shall be due in advance on the first day 

of each month without setoff, deduction, prior notice or demand.  Each payment  not received by the 

1st day of the month shall be late, and Late Payment Charges shall accrue as set forth in the Schedule 

of Charges. 

 
B. Percentage Fee. In addition to the MAG, Concessionaire shall pay Percentage Fees in the amounts 

noted in Article 1. Percentage Fees for each month are due and payable by the 20th day of each month 

following the month of accrual, without issuance of an invoice.   Payment will be considered late if not 

received by the 20th day of the same month and late payments will be accrued as set forth in the 

Airport's Schedule of Charges. 

 

C. Payments shall be made to: Dallas/Fort Worth International Airport, P.O. Box 974551, Dallas, TX 75397-
4551; or as may otherwise be designated in writing by the Concessions Department. 

 
Section 4.03 Schedule of Charges 

 
Concessionaire shall pay to the Board all charges described as "Concessionaire Charges" in the Airport's 

Schedule of Charges (unless specifically exempted from any such Concessionaire Charge in Article 1). The 

methods by which the Concessionaire Charges are to be calculated are stated in the Schedule of Charges. 

Concessionaire Charges shall be due within 20 days from the invoice date or electronic notice date without 

setoff or deduction. Each payment not received per the terms of the invoice or electronic notice date shall 

be late, and Late Payment Charges shall accrue as set forth in the Schedule of Charges. The Schedule of 

Charges, as it may be amended from time to time in the Board's sole discretion, constitutes a part of this 

Agreement. 
 

Concessionaire shall pay Late Payment Charges, Declined Credit Card Charges and Returned Check 
Charges on all late payments. Late Payment Charges are calculated according to the formula set forth in the 
Airport's Schedule of Charges. Late Payment Charges, Declined Credit Card Charges, and Returned Check 
Charges shall be payable upon demand. In the event of a dispute as to the amount to be paid, the Board 
shall accept the sum tendered without prejudice and, if a deficiency is determined to exist, the Late Payment 
Charge shall apply only to the deficiency. Concessionaire acknowledges that the formula for Late Payment 
Charges is fair and reasonable. In no event, however, shall the Late Payment Charges, to the extent they 
are considered to be interest under applicable law, exceed the maximum lawful rate of interest. 

 

The Board and Concessionaire are knowledgeable and experienced in commercial transactions and agree 

that the provisions of this Agreement for determining charges, amounts and additional rent payable by 
Concessionaire (including, without limitation, payments of charges under the Schedule of Charges, as 

amended from time to time) are commercially reasonable and valid even though such methods may not state 
a precise mathematical formula for determining such charges. The Board and Concessionaire further 

acknowledge that the Board is obligated by federal law to charge rates for all services and use of Airport 
property that are at least fully compensatory of the costs incurred by the Board. 

 
Concessionaire acknowledges that the Board is a governmental authority as well as a landlord, and that 
many charges in the Airport's Schedule of Charges are assessed to the public at large pursuant to the Board's 

governmental police powers, even if the charges are not specifically enumerated in the body of this 

Agreement. 



 
 

 

Section 4.04 Space Acquisition Cost 

 
If there is a Space Acquisition Cost stated in Article 1 to reimburse the Board for an airline's or a prior tenant's 
release of the Premises, Concessionaire will pay said sum upon execution of this Lease. 
 

Section 4.05 Space Infrastructure Costs 
 
If there is a Space Infrastructure Cost stated in Article 1 to reimburse the Board for certain systems 

constructed or installed at the Board's expense, Concessionaire will pay said sum, once calculated, when 
billed by the Board. 

 
Section 4.06 Manner of Payment 

 
The Board may require all payments of Percentage Fees, and all Concessionaire Charges recurring monthly 

to be made by electronic submission, or such other method as designated in writing by the Board. 

Concessionaire shall provide the Finance Department with such information and authorizations as are 

necessary to facilitate such electronic payments. 

 

Section 4.07 Gross Receipts Reports, Record Keeping, End of Year Adjustment 

 
Concessionaire shall file with the Board a weekly Gross Receipts report stating Gross Receipts by and 

from each location comprising the Premises. The weekly Gross Receipts reports shall be submitted 
through the Gross Receipts Application (GRE) and shall be filed no later than the day the Department of 

Concessions specifies for the activity of the immediate prior week. Gross Receipts submitted into this 
application will be totaled at the conclusion of each calendar month to determine the amount of percentage 

rent due where applicable. Concessionaire must calculate the amounts due in accordance with this Lease 
Agreement and payment should be received no later than the 20th of each month following the month of 

accrual. As the reporting process is enhanced, the due date may be adjusted accordingly. 

 
Concessionaire shall prepare and maintain in accordance with Generally Accepted Accounting Principles 

complete and accurate books and records that include all income, expenses, Gross Receipts, and other 
economic transactions under this Lease, and the Board shall have the right, through its representatives, 

and at all reasonable times, to inspect the books and records of Concessionaire, or other participants in the 
operations authorized in this Lease. Concessionaire's system of accounts shall allow each location of 

Concessionaire's operations under this Lease to be distinguished from all other locations or operations of 
Concessionaire. Concessionaire shall maintain source documents sufficient to support Concessionaire’s 

books, records, and reports. All Gross Receipts related to this Lease shall be deposited to a business bank 

account, the records for which shall be subject to review and audit in accordance with Section 4.08 below.  
 

Concessionaire shall submit within 30 days of request an income statement and balance sheet for the DFW 
Airport location(s) included in this Agreement for whatever period and in whatever form directed by the 
Board, as requested by the Concessions Department. The Board reserves the right to require such additional 
information be reported as deemed necessary by the Board and in a format as developed by the Board 
from time to time. Concessionaire shall pay a fee as outlined in the Schedule of Charges if Concessionaire 
fails or refuses to file any Gross Receipts report, income statement, or balance sheet due hereunder within 
twenty-four (24) hours of its required filing. Late Payment Charges shall accrue as set forth in the Schedule 
of Charges. 
 

All Gross Receipts reports shall be filed using the technology and procedures designated by the Board. If 
the Board instructs Concessionaire to file the reports using future technology, the Board shall not be 
obligated to furnish Concessionaire with the technology, equipment, software or systems necessary to do 
so. 
 
On or before each April 1st during the Term of this Lease, Concessionaire shall provide a written statement 

to the Board (Annual Certified Gross Receipts Report), in a format specified by the Board (see Exhibit "D"), 
from an independent Certified Public Accountant, stating the amounts of Concessionaire's Gross Receipts 
(by month, by Percentage Rent category) and the amounts paid to the Board as the total of MAG and 
Percentage Rents for said calendar year or part thereof, and stating that, in the Accountant's opinion, the 
Gross Receipts reported on the annual report for the preceding calendar year (Jan. - Dec.) are in accordance 
with the terms of this Lease. Concessionaire shall provide a written statement fully explaining any differences 
between the monthly Gross Receipts reported to the Board during the calendar year and the monthly Gross 
Receipts listed on the annual report. If Concessionaire shall have paid to the Board an amount greater than 
Concessionaire is required to pay as Percentage Rent for such calendar year under the terms hereof, the 
Concessionaire's refund will be issued in the form of a check or Electronic Funds Transfer (EFT) as 



 
 

determined by the Board; or if Concessionaire shall have paid an amount less than the Percentage Rent 
required to be paid hereunder, Concessionaire shall pay such difference to the Board upon presentation of 
an invoice or electronic notice for payment. The Board, in its sole discretion, may notify the Concessionaire 
in writing that the written statement may be signed and submitted by the Chief Executive Officer or Chief 
Financial Officer of Concessionaire rather than by an independent Certified Public Accountant. 

 

Section 4.08 Audit 

 
The Board shall have the right until three (3) years after the expiration or termination of this Agreement, 

through its representatives, and at all reasonable times, to review all books, records, and agreements of 
Concessionaire (and where applicable, all individuals or other business entities who are party to this 

Agreement) requested by the Board's representatives to substantiate the accuracy of reported Gross 
Receipts and Concessionaire's compliance with other provisions of this Agreement. This includes, but is not 

limited to, financial statements, general ledgers, sales journals, daily or periodic summary reports, inventory 
and purchasing records, cash register or computer terminal tapes or reports, bank deposit slips, bank 

statements, cancelled checks, tax reports/returns filed with state or federal entities, local discount or 

rebate/allowance agreements, records of refunds or voids, and joint venture or partnership agreements. Such 
right of examination shall include cooperation by Concessionaire personnel (including, but not limited to, 

cooperation in sending confirmations to Concessionaire's suppliers or others, assisting the Board in 
obtaining from governmental entities official copies of tax reports/returns, and disclosing all bank or other 

accounts into which Gross Receipts are deposited} as reasonably considered necessary by the Board's 
representatives to complete the audit. All such books, records, and agreements shall be kept for a minimum 

period of five (5) years after the close of each calendar year. 

 

Audits will be conducted at Dallas/Fort Worth International Airport. However, if first agreed to by the Director 

of Audit Services or designee, the audit can be conducted off the Airport, in which event Concessionaire shall 
reimburse the Board for reasonable transportation, food and lodging costs associated with the audit. 

Concessionaire shall allow the Board's representatives to copy any records the representatives determine to 
be necessary to conduct and support their audit. Concessionaire shall provide the Board's representatives 

with retrievals of computer-based record or transactions the representatives determine to be necessary to 

conduct the audit. Concessionaire shall not charge the Board for reasonable use of Concessionaire's copy 
machine while conducting the audit, nor for any cost of retrieving, downloading to storage media and/or 

printing any records or transactions stored in magnetic, optical, microform or other media. Concessionaire 
shall provide all records and retrievals requested, within seven calendar days. If such records are not 

received within 14 calendar days, the Board may assess liquidated damages in the amount of $100 per day 
for each record or retrieval not received. Such damages may be assessed beginning on the 15th day following 

the date the request was made. 

 
If, as a result of the audit, it is established that Concessionaire underreported Gross Receipts or underpaid 
fees related to Gross Receipts by three percent (3%) or more for the period audited, the entire expense of 
the audit shall be borne by Concessionaire. Any additional payments due shall forthwith be paid by 
Concessionaire to the Board with interest thereon at the same rate specified for late fees, from the date 
the subject rent or fees became due. If it is established that Concessionaire underreported Gross Receipts 
or underpaid fees related to Gross Receipts by five percent (5%) or more for the period audited, the Board 
shall be entitled to terminate this Agreement for cause upon thirty (30) days' written notice, regardless of 
whether the deficiency is paid. 

 

ARTICLE 5: PERMISSIBLE USES, NON-EXCLUSIVE 

 
Section 5.01 Permitted Use 

 
The Designated Operating Areas shall be used only for the purposes listed in Article 1. 

Section 5.02 Non-exclusive Rights 

The Board may, in its sole discretion, grant exclusive rights to other concessionaires to sell goods or services 
that Concessionaire is not authorized to sell. 

 
Section 5.03 Prohibited Acts 

 
Concessionaire shall not: 

 
A. Commit any nuisance on the Airport, or do or permit to be done anything which may result in the creation 

or commission of such nuisance, including without limitation the placing or permitting of any radio, 

television, loudspeaker or amplifier; 



 
 

 

B. Cause or produce or permit to be caused or produced upon the Airport or to emanate therefrom any 

unusual, noxious, or objectionable smokes, gases, vapors, or odors; 

 
C. Permit to be used or use the Airport for any illegal purpose or for any  purpose  not  expressly authorized 

hereunder; 

 
D. Do or permit to be done anything which may interfere with the effectiveness or accessibility of existing 

and future utilities systems or portions thereof on the Airport or elsewhere, or do or permit to be done 

anything which may interfere with free access and passage in the Terminal Buildings or in the streets 

and sidewalks adjacent thereto; 

 

E. Do or permit to be done any act or thing upon the Airport  which will invalidate or conflict with, or increase 

the cost of, any fire insurance policies or other insurance policies covering the Airport or any part thereof, 

or which in the opinion of the Board may constitute a hazardous  condition so as to increase the risks 

normally attendant upon the operations contemplated herein and elsewhere at the Airport; 

 
F. Without the Board's written consent, which consent is completely  discretionary  with the Board, install    or 

permit to be installed third-party advertising on the outside of  Concessions  space,  including windows 

facing out to the public; or 

 
G. Without first receiving Board approval, close any location, change operating hours of any location, or 

introduce any goods for sale from the Airport not specifically provided for herein without prior written 

approval from the Concessions Department. 

 
ARTICLE 6: STANDARDS OF OPERATION 

 
Section 6.01 Products and Pricing 

 
A. Concessionaire has caused to be attached hereto as Exhibit  "B" a complete  listing of all  goods, menu 

items and/or services Concessionaire is allowed to sell at the Airport as well as the prices to be charged 

to the public. The execution of this Agreement constitutes acceptance by the Board of the merchandise, 

services and pricing as reflected on the referenced exhibit. 

 
B. Concessionaire shall not add, delete or sell merchandise categories, menu items and/or services not 

reflected on the aforesaid exhibit without first receiving written approval from the Concessions 

Department. It is agreed that in the event of any conflict between  Concessionaire and another lessee as 

to specific items sold, the Board or its designee shall have the sole authority  to resolve the conflict as it 

deems appropriate. Concessionaire shall provide for the sale of any additional merchandise, or the 

furnishing of any additional service as directed by the Concessions Department. Prices must be visibly 

displayed to customers for all products. 

 
C. If Concessionaire offers merchandise promoting the City of Dallas or Fort Worth, or promoting tourist  

attractions in either city, then Concessionaire shall offer merchandise promoting both such cities and their 

respective tourist attractions, as instructed by the Concessions Department. 

 
D. Concessionaire further understands the Board's objective to limit the prices charged for products and 

services sold to the public at the Airport to no more than ten (10) percent above "street level pricing" 

(the off-Airport prices charged for comparable products and services). Accordingly, Concessionaire 

warrants and represents, its employees, successors and assigns, if any, will adhere to the following: 

 
1. Vending prices charged at the Airport for each item shall be no more than ten percent (10%) 

higher than comparable products or services sold outside the Airport. The Concessions 

Department shall have the discretion to define  what  constitutes  an individual item sold, 

including without limitation combinations or bundling of items. 

 
2. In determining which products and services off-Airport are to be used for street-level pricing 

comparisons, the parties agree that pricing will be based on businesses selling like products 

or services  to  the public  within twenty (20) miles of the Airport,  then prices at said business 

(other than non-traditional venues) shall be deemed comparable. The average of a minimum 

of three (3) locations' prices for each such product or service shall 



 
 

 

be deemed comparable. The Concessions Department shall have the discretion to 
determine whether identified off-Airport businesses are similar and whether particular 

products or services are alike. 

 
3. April 1st of each year thereafter, Concessionaire shall provide an updated merchandise list 

with current prices and shall provide the Concessions Department names and addresses of 

local area businesses that Concessionaire believes to be comparable, together with the 
specific products and services that Concessionaire believes to be comparable. However, 

the  Concessions  Department  shall  have  the discretion  to reject said suggestions from 
Concessionaire and to select other businesses and other products and services. Prices from 

non-traditional venues, such as amusement parks, other entertainment venues, stadiums, 
other airports, hotels, hospitals, and zoos shall not be acceptable for use in establishing 

street-level pricing. 
 

4. The Concessions Department may at its discretion require Concessionaire to submit 

documentation verifying compliance with the street-level pricing requirements herein. The 

Board may require Concessionaire to submit their price comparison using an automated 

process method. If Concessionaire fails to submit said documentation of compliance within 

the time specified by the Board, or if documentation submitted is erroneous, Concessionaire 

may be charged Non-Compliance Fees per the Schedule of Charges. 
 

5. The Concessions Department may at any time compel Concessionaire to lower vending 
prices within two (2) business days on specific items to bring them into compliance with 

street-level pricing, but nothing herein shall negate the general default and remedies 

provisions of this Agreement. 
 

6. The Concessions Department may grant any exemption(s) from street-level pricing, but 

any such exception or determination must be in writing and signed by the Vice President 

of Concessions, and under no circumstances shall Concessionaire be entitled to any such 

exemption. 

 

E. At any time during the Term hereof the Board may make or cause to be made a survey of prices being 

charged for products or services offered by Concessionaire hereunder. If the survey concludes that any 

prices being charged by Concessionaire are not in accordance with the terms of this Agreement, 
Concessionaire may be charged Non-Compliance Fees per the Schedule of Charges. 

 
F. Failure to comply with the provisions of this section shall constitute a material default. If Concessionaire, 

after receiving notice to reduce prices and/or application of any penalty is later found to have again 
violated the street level pricing policy within the Fiscal Year, the Board shall have the right to collect a 
Non-Compliance Fee per the Schedule of Charges and/or terminate this Agreement for cause by giving 
thirty (30) days written notice. Failure of the Board to exercise its right to terminate this Agreement shall 
not constitute a waiver of the Board's right to terminate at a later date for the same, similar or continued 
violation of the street level pricing policy. 

 
Section 6.03 Merchandise and Materials Deliveries 

 
It is necessary due to the number of vendors in the Terminal buildings that the Board protects the airside 

operation area and the landside curb utilization integrity for the flow of airline passengers. Therefore, 
Concessionaire agrees that the Board, in its sole discretion, may require that all merchandise and materials 

ordered by Concessionaire for resale or operation of its business be delivered only within the times and at 
the locations authorized by the Concessions Department. In transporting merchandise and materials, 

Concessionaire shall use only carts or conveyances that are sealed, leak-proof, and equipped with wheels 
suitable for operating on carpet or other flooring without damage thereto, as approved by the Concessions 

Department. Concessionaire shall adhere to the rules and guidelines specified by the Airport Concessions 

Department to use the automated people mover systems for the purpose of transporting merchandise or 
products. The Board may require changes in the method, location or time of the delivery of Concessionaire's 

merchandise or materials. 



 
 

 

Section 6.04 Operational Requirements 

 
Concessionaire shall promptly repair or replace any property of the Board or Airlines damaged by 
Concessionaire's operations hereunder. If Concessionaire fails to promptly repair or replace Board property 
damaged by Concessionaire's operations, Board may perform such repair or replacement itself and apply 
Concessionaire's Property Damage and Security Deposit ("Deposit") toward the cost of such repair or 
replacement. If Deposit is insufficient to cover the Board's entire cost of such repair or replacement 
hereunder, Board shall bill Concessionaire for, and Concessionaire shall promptly pay, the balance of 
Board's cost to perform the work. Concessionaire within 10 days of receipt of such notice shall pay the 
Board that amount necessary to return the Deposit to the original amount required by this Agreement. 
Concessionaire shall make no improvements or alterations to Airport property without prior approval, in 
writing, by the Board's Vice President of Revenue Management or designee. 

 
Equipment shall be operational seven (7) days per week, 24 hours per day.   Permittee shall use best efforts 
to complete repairs within four (4) hours of notification. Any downtime of the equipment for routine 

maintenance shall be between the hours of 10:00 p.m. and 6 a.m. 

 
Concessionaire agrees to furnish, mount and continuously maintain in a clear and first-class condition during 
the term of this agreement, at its sole cost and expense, all equipment which includes but is not limited to 
phone lines, electricity, and any necessary equipment for Concessionaire's operation. 

 
Concessionaire agrees to use best efforts to promptly respond to all service requirements within two (2) 

hours during specified hours (9:00 a.m. - 7:00 p.m.) and in cases of emergency in order to maintain operating 
efficiency of equipment. To determine that the equipment is in good operating order, the equipment shall 

perform internal self-diagnostic on hardware and the network will poll each equipment system periodically 

throughout the day. 

 
Concessionaire shall prominently display toll free national customer service contact information on each 

machine for passengers who require a refund or questions answered. The national customer service contact 
shall be empowered and authorized to immediately provide a credit refund to the customer. If equipment fails 

to properly dispense the requested product, the unit shall provide a receipt of confirmation stating, "There 

was a problem delivering your product. You will not be charged for this product." The toll-free national 
customer service contact information number shall be included (printed) on all receipts. 

 
Concessionaire will work with DFW Code Compliance to ensure equipment meets American Disabilities Act 

(ADA). 

 

Section 6.05 Management 

 
Concessionaire agrees to employ or permit the employment of only such personnel as will assure a high 
standard of service to the public. All the personnel, while on or about the Airport, shall be clean, neat in 
appearance, uniformly attired (with appropriate identification badge displaying no less than the Permittee 
and employee name), and courteous at all times. No personnel employed by the Permittee, while on or about 
the Airport, shall use improper language, act in a loud, boisterous, or otherwise improper manner, or be 
permitted to solicit business in a manner that is offensive or otherwise unprofessional. 

 
Section 6.06 Personnel/Stocking 

 
A. Concessionaire shall employ or permit the employment of only such personnel as will assure a high 

standard of service to the public. All the personnel, while on or about the Airport, shall be clean, neat in 

appearance, uniformly attired (with appropriate identification badge displaying no less than 

Concessionaire and employee name) and courteous at all times. No personnel employed by 

Concessionaire, while on or about the Airport, shall use improper language; act in a loud, boisterous, 

or otherwise improper manner; or be permitted to solicit business in a manner that is offensive or 

otherwise unprofessional. 

 
Concessionaire shall maintain a close check over employees to ensure the maintenance of a high 

standard of service to the public and compliance with this Agreement. The satisfactory performance 

of the obligations hereunder shall be determined at the sole discretion of the Board. Concessionaire shall 
take all proper steps to discipline employees who participate in acts of misconduct at the Airport. 



 
 

 

Section 6.07 Cash and Record Handling Requirements 

 
A. Concessionaire shall at all times observe cash-handling and record-handling procedures in accordance 

with sound accounting practices and as necessary to provide timely accurate reports to the Board under 
this Agreement. The cash-handling and record-handling procedures shall be incorporated in the written 

policy and rules and regulations of Concessionaire covering their accounting and handling of all 
transactions relating to merchandise and services under this Agreement. 

 
B. Adequate fidelity bonds or theft insurance shall be maintained by Concessionaire on its employees 

engaged in the operation of the Agreement hereunder. 

 
C. The Board shall have the right to monitor and test all of Concessionaire's controls. 

 
Section 6.08 Level of Public Service 

 
Where applicable, Concessionaire shall maintain and operate the Designated Operating Areas in a first-class 

manner and shall keep them in a safe, clean, orderly and inviting condition at all times, all as satisfactory to 
the Board. Concessionaire shall provide prompt, courteous and efficient service adequate to meet the 

reasonable demand therefore and shall take all necessary steps to ensure polite conduct on the part of its 
employees and representatives. 

 
Section 6.09 Paging, Audio, Video Systems 

 
Concessionaire shall not be permitted to install any paging, audio or video systems within the Airport without 

advance written of the Concessions Department. 

 

Section 6.10 Technology 

 
During the Term of the Agreement, the Board reserves the right to implement a solution or solutions that 
capture sales data electronically from the point-of-sale system (POS) or other pertinent system and to further 

modify the system from time to time. With the exception of credit payment card number, all sales data will be 
required. Concessionaire must collaborate and participate fully in the development and implementation of 

any technology changes and procedures of such systems. If the Board instructs Concessionaire to use 

technology, equipment, software and systems, the Board shall not be obligated to furnish Concessionaire 
with the technology, equipment, software or systems necessary to do so. If Concessionaire fails to comply 

within the time designated by the Board, penalties will apply as set forth in the Airport's Schedule of Charges. 
 

Concessionaire must cooperate fully in the development and implementation of such a system. Upon 
implementation, the Vice President of Airport Concessions may direct a new method of collection and 
payment by providing written notice to Concessionaire. Concessionaire must cooperate with the Board in 
implementing such modified collection procedures. If Concessionaire fails to comply within the time 
designated by the Board, penalties will apply. 

 
During the term of the Agreement, the Board reserves the right to implement technology and procedures 

for submitting Product Lists and reporting price comparisons. Concessionaire must cooperate with the Board 
in implementing such technology and procedures. If Concessionaire fails to comply within the time designated 

by the Board, penalties will apply. Concessionaire shall not be allowed to provide Wifi without Board's consent 
in its sole discretion. 

 
Section 6.11 Trash and Refuse 

 
A. Concessionaire shall provide a complete and proper arrangement for the adequate sanitary handling of 

all trash and other refuse caused as a result of Concessionaire's direct operations on the Airport, using 

the Board's designated contractor. Concessionaire shall provide and use suitable sealed fireproof 
receptacles approved by Board Staff for all trash and other refuse on or generated in connection with 

Concessionaire's use of the Airport. Piling of boxes, cartons, barrels or other similar items in, or within 

view from, a public area shall not be permitted. Concessionaire shall comply with all the Board rules and 
regulations relative to trash, waste disposal, or recycling that may be made from 



 
 

 

time to time, and Concessionaire shall pay the costs associated with trash removal and disposal, as 

provided in DFW's Schedule of Charges, as it may be amended from time to time. 

 
B. In transporting merchandise, products, trash and refuse associated with operating the concession to and 

from the Airport, where not otherwise restricted or prohibited by this Agreement, Concessionaire shall 
use only carts, vehicles, or conveyances that are clean, sealed and leak proof and that are equipped 
with wheels suitable for operating on carpets or other flooring without damage thereto and which shall 
be approved by the Concessions Department. Concessionaire shall not use the Airport train system for 
the purpose of transporting trash or refuse. The Board shall have the right to require changes in 
Concessionaire transporting of trash and refuse, including time of day transport can occur, equipment 
used for each activity and routes of transport. 

 
Section 6.12 Tenant Design Manual 

 
Concessionaire agrees to adhere to all guidelines that are outlined in the Tenant Design Manual. 

 
Section 6.13 Proposal 

 
Concessionaire agrees to adhere to all statements and representations contained in Concessionaire's 
competitive proposal, provided however in the event of any inconsistencies with other terms of this 
Agreement, said other terms shall control. 

 
Section 6.14 Concessionaire Handbook 

 
Concessionaire agrees to adhere to all guidelines that are outlined in the Concessionaire Handbook. 

 
Section 6.15 Non-Competition 

 
Concessionaire agrees to take all reasonable measures in every proper manner to maintain, develop and 

increase the business conducted by it at the Airport and agrees that Concessionaire will not divert or cause 

or allow to be diverted any business from the Airport. 

 

Section 6.16 Deliveries 

 
Concessionaire agrees to protect the landside curb utilization integrity and the terminal security entry points 

for the flow of airline passengers during any merchandise deliveries.   Concessionaire agrees that the Board, 

in its sole discretion and upon advance written notice, may require that all products delivered to the terminal 
be limited to certain entry points and certain delivery times. Concessionaire further agrees that the Board in 

its sole discretion and upon sixty (60) days advance written notice may require a merchandise distribution 
operator. The Concessionaire using the system will pay all costs associated with the operation of any 

distribution or delivery system and any related security or screening costs. 
 

ARTICLE 7: SPECIAL CONTRACT PROVISIONS 

 
Concessionaire agrees to adhere to all statements and representations contained in the Special Contract 

Provisions which are attached as Exhibit "F".  These Special Contract Provisions provide commitments as 

noted in Article One (1) of this Agreement.  In the event of any inconsistencies with the terms of this 

Agreement, Exhibit F shall control. 

 
ARTICLE 8: CONSTRUCTION AND CAPITAL INVESTMENT 

 
Section 8.01 Capital Investment Treatment 

 
A. If a minimum capital investment is set forth in Article 1. Concessionaire shall use due diligence to 

complete the approved project within the timeframe agreed upon by Concessionaire and the 

Concessions Department. Work subsequent to that described in the first sentence hereof shall not be 

considered "Capital Investment" as defined in this Article, unless the project and capital dollars are first 

approved in writing by the Concessions Department as qualifying for capital investment treatment. 

Capital investment cost estimates of the project shall be first submitted to the Concessions Department 

prior to construction or installation thereof. Capital investment costs shall be amortized 



 
 

 

on a straight-line basis over the remaining Term of this Agreement excluding any option years. The final 
cost of all items subject to amortization as defined in this Article, shall be certified to the Board by 
Concessionaire's Chief Financial Officer within ninety (90) days after installation on the Airport. Failure 
to timely file a Certification shall relieve the Board of any obligation on unamortized investments 
otherwise provided for in this Agreement. 

 
B. Capital investment(s), and any obligation of the Board to Concessionaire for any unamortized capital 

investment as may be provided in this Agreement, shall be defined and subject to the following 
conditions: 

 
Capital Investment dollars are those dollars spent in actual construction or remodeling as well as 

architectural and engineering fees relating thereto. Capital Investment dollars shall also include dollars 

paid to the Board or to a prior tenant of the space, in order to acquire a release of the space for 

Concessionaire's use. 
 

Capital Investment shall be reported to the Concessions Department in written form provided by the 

Concessions Department itemizing each element of expense. Further, the report must clearly reflect the 
total capital investment claimed per location. The report shall be submitted within ninety (90) days of the 

completion of each project (each location being a separate project), and Concessionaire shall during the 
Term hereof and for a period of twelve (12) months following termination retain all records in support 

of each report. 
 

The Board shall have the right to audit each capital investment report at any time during the term of this 

Agreement and for a period of twelve (12) months following termination. 

 
In the event of an audit, any itemization of capital investment costs not supported by proper 
documentation, such as invoice, receipts, canceled checks, shall be disallowed. 

 
Any obligation by the Board to pay unamortized capital investment after a termination without cause shall 
be based upon Concessionaire's timely submitted report as provided herein. 

 
C. Capital investment costs associated with each location shall be reasonable in scope and subject to Board 

audit. Any shop being remodeled or newly constructed shall be renovated or constructed only after 
Concessionaire submits to the Board the estimated cost of the capital investment. 

 

Section 8.02 Due Diligence 

 
Concessionaire shall submit to the Board the final plans, specifications, and timelines for the construction 
of Concessionaire location in accordance with the Board's current design criteria per the Tenant Design 
Manual. Concessionaire shall commence construction of said project within thirty (30) days from the date of 
issuance of the Notice to Proceed.   If Concessionaire does not begin construction 30 days from final code 
approval, Concessionaire shall pay to Board as liquidated damages and not as a penalty, upon receipt of 
invoice, the sum of Two hundred Fifty Dollars ($250.00) per day for any location not in compliance. 
Concessionaire shall diligently proceed with construction so as to complete said project and open for 
business on or before the date specified in the approved construction schedule which must be submitted at 
the Pre-Construction Meeting. Concessionaire acknowledges that the financial success of the Airport 
depends, in part, on both (i) the completion of the construction, remodel and renovation of the Designated 
Operating Areas as herein required; and, (ii) Concessionaire's opening for business in a timely manner, 
and that Board's damages arising from Concessionaire's failure to do so are extremely difficult and 
impracticable to fix. Therefore, should Concessionaire fail to either complete said project as required, 
Concessionaire shall pay to Board as liquidated damages and not as a penalty, upon receipt of invoice, the 
sum of Two hundred Fifty Dollars ($250.00) per day for any location not in compliance. Concessionaire 
agrees that said amount of Two hundred Fifty Dollars per day per location is fair compensation to Board for 
said liquidated damages. 

 

Section 8.03 Construction by Concessionaire 

 
Concessionaire shall not erect any structures, make any improvements or modifications, or do any other 

construction work on the Airport, or alter, modify, or make additions, improvements, or repairs (except 
emergency repairs) to, or replacements of any structure now existing or built, or install any fixtures (other 

than trade fixtures removable without permanent injury to the Airport or improvements thereon) without 



 
 

 

the prior written approval of the Board as provided herein and as more specifically provided in the DFW 

Design Criteria Manual and the DFW's Tenant Design Manual, as they may be amended from time to time 

in the Board's sole discretion. In the event that any construction, improvement, alteration, modification, 
addition, repair (excluding emergency repairs), or replacement is made without such approval, or in a 

different manner than approved, the Board may terminate this Agreement in accordance with the provisions 
for termination herein, or upon notice to do so, Concessionaire will remove the same, or, at the discretion 

of the Board, cause the same to be changed to the satisfaction of the Board. In case of any failure on the 
part of Concessionaire to comply with the notice, the Board may, in addition to any other remedies available 

to it, effect the removal or change referenced above in this Section and Concessionaire shall pay the cost 

thereof to the Board upon demand. 
 

Section 8.04 Preliminary Activities 

 
Prior to commencement of any construction, demolition, additions or other modifications to the Designated 
Operating Areas during the term of this Agreement, Concessionaire shall familiarize itself with DFW's Tenant 
Design Manual and the DFW Design Criteria Manual. Concessionaire shall comply with the provisions of 
the Tenant Design Manual and the prescribed provisions of the DFW Design Criteria Manual. 

 
Section 8.05 Construction Contracts, Liens and Certificate of Occupancy 

 
A. Concessionaire shall include in all construction contracts entered into in connection with any or all of the 

construction work aforesaid, a provision requiring the contractor, or, in the alternative, Concessionaire, 

to indemnify, hold harmless, defend and insure the Board, and the Cities of Dallas and Fort Worth 
including but not limited to the Board's directors, officers, agents, employees, and the Cities' council 

members, officers, agents and employees against the risk of legal liability for death, injury or damage 
to persons or property, direct or consequential, arising or alleged to arise out of, or in connection with, 

the performance of any or all of such construction work, whether the claims and demands made are just 
or unjust, unless same are caused by the gross negligence or willful act of the Board, its directors, 

officers, agents, employees or contractors, acting within the course and scope of employment. 
Concessionaire shall furnish, or require the contractor to furnish, insurance, as required herein. 

 
B. Concessionaire shall also include in any construction contract such provisions as may be required by 

the Board relating to the operations of the contractor on the Airport; such provisions, among any other, 

shall include the requirement for a payment and Performance Bond for any work in excess of 

$100,000 to be performed by Concessionaire or the contractor. 
 

C. Concessionaire shall not allow any liens to attach to the facilities of the Airport or Concessionaire's 
interest in this Agreement without prior written approval of the Board. Prior to the commencement of any 
addition or non-emergency repair of a sum greater than that stated above, Concessionaire or its 
contractor shall furnish the Board, on forms attached to the Tenant Construction Application, and without 
expense to the Board, a surety bond issued by a surety company licensed to transact business in the 
State of Texas and satisfactory to and approved by the Board, with Concessionaire's contractor or 
Concessionaire as principal, in a sum not less than one hundred percent (100%) of the estimated or 
actual, as the case may be, total cost of the contract or contracts for the addition or non­ emergency 
repair. The bond shall guarantee prompt payment to all persons supplying labor, materials, provision, 
supplies and equipment used directly or indirectly by the contractor, subcontractor(s) and suppliers in 
the prosecution of the work provided for in the construction contract and shall provide for the full 
performance of the work contracted for by Concessionaire, and shall protect the Board from any liability, 
losses or damages arising therefrom. Upon completion of construction, Concessionaire shall obtain lien 
waivers from all contractors and subcontractors providing labor or materials to the construction project. 

 
D. Prior to entering into any contract for construction work, Concessionaire shall submit to the Board or its 

designee, as named by the Airport Concessions Department, for approval the name of the general 

contractor and/or construction manager to whom Concessionaire proposes to award the contract for the 

construction work and/or construction management. the Board or its designee shall have the right to 

approve or disapprove any such contractor and/or construction manager and approval shall not be 

unreasonably withheld or delayed. 



 
 

 

E. Concessionaire further agrees that all construction work to be performed, including all workmanship and 
materials, shall be of first-class quality and shall be in accordance with the plans and specifications 

approved by the Board or its designee. As used herein, the term "first-class quality" shall mean of the 
same quality as buildings used or to be used for the same or similar purposes already constructed on 

the Airport. Concessionaire agrees that it shall deliver to the Board or its designee, "as built" record 
documents of the construction, addition and other modifications constructed by it and shall, during the 

term of this Agreement, keep said documents current, showing therein any changes or modifications 

which may be made by it in or to the Designated Operating Areas or additions thereto. Concessionaire 
shall further provide the information described in this paragraph as described in the Tenant Design 

Manual. 
 

F. When the construction work hereinabove provided has been completed, Concessionaire shall certify 
to the Board that such construction has been completed in accordance with the approved plans and 
specifications and in compliance with all laws and other governmental rules, regulations and orders. 
When the Board or its designee is satisfied that such construction is so in compliance, he shall deliver 
a Certificate of Occupancy to Concessionaire. 

 
G. Concessionaire shall not, during the Term hereof, without first submitting for review the appropriate plans 

as may be required in the Tenant Design Manual and obtaining written approval thereof, erect any 
additional structures, make any other additions, structural repairs, or do any other construction work on 

the Airport, or alter, modify, or make additions, improvements or structural repairs to or replacements of, 
any structure now existing or built at any time during the Term hereof, or install any fixtures except trade 

fixtures, furniture and other items of personal property removable without material damage to the 
structure. Concessionaire shall further update the "as built" record documents and computer software to 

reflect said additions and changes. If the structure is damaged by such removal, it shall be immediately 
repaired by Concessionaire. 

 
Section 8.06 Inspection 

 
The Board's representatives may at any and all reasonable times during the term of this Agreement inspect 
Concessionaire's facilities and Designated Operating Areas for the purpose of determining whether or not 
Concessionaire is complying with the terms and conditions hereof, or for any other purpose incidental to 
rights of DFW hereunder. 

 
The Board's representatives may also take photographs as deemed necessary during inspection. The 
Board's representatives will make best efforts not to interfere with Concessionaire's business operation. 

 
Section 8.07 Default During Design and Construction 

 

In the event of default of Concessionaire during the design or construction period of any additions hereunder, 
the Board shall have the right, which right shall be set forth in all contracts between Concessionaire and its 
independent contractors and suppliers for work or materials relating to additions hereunder, to replace 
Concessionaire with itself and to continue the contracts of Concessionaire with said independent contractors 
and suppliers. A provision substantially similar to the following shall comply with this Section: 

 
"The Board of Directors of the Dallas/Fort Worth International Airport, acting for the Cities of Dallas and Fort 
Worth (and herein referred to as the "Board"), shall have the right, but not the obligation, in the event that the 

Board elects to replace Concessionaire with itself under the terms of the Board's contract with 
Concessionaire, to continue this contract between Concessionaire and contractor, upon assuming in writing 

all the liabilities of Concessionaire under this contract between Concessionaire and contractor; and Board 
thereby shall receive all the rights, title, interests and remedies that Concessionaire has under the terms of 

this contract between Concessionaire and contractor. The Board shall have the right to demand, collect 

(including suit for damages and cost of litigation and reasonable attorney fees) from Concessionaire all costs 
incurred by the Board in assuming the obligations of Concessionaire as provided in this Section." 



 
 

 

ARTICLE 9: MAINTENANCE, UTILITIES AND REPAIRS 

 
Section 9.01 Concessionaire's Maintenance Obligations 

 
A. Except for such maintenance as is to be provided by the Board under the express terms of this 

Agreement, Concessionaire shall be obligated, without cost to the Board, to maintain its equipment, 
facilities and Designated Operating Areas and every part thereof, including personal and trade fixtures, 

in good appearance and repair, and in a safe as-new condition. All of the maintenance, repairs, finishing 
and replacements shall be of quality at least equal to the original in materials and workmanship. All work, 

including finishing colors, shall be subject to the prior written approval of the Concessions Department. 

 
B. If it is determined that the maintenance is not in compliance herewith, the Board shall so notify 

Concessionaire in writing. If the maintenance required to be performed as provided in the Board's notice 

to Concessionaire is not commenced by Concessionaire within five (5) days after receipt of such written 
notice, or is thereafter not diligently prosecuted to completion, the Board or its agents shall have the 

right to perform the subject maintenance, and Concessionaire agrees to promptly reimburse the Board 
for the cost thereof, including such charges as are provided in the then current Schedule of Charges of 

DFW. 

 

C. Any hazardous or potentially hazardous condition on the Designated Operating Areas shall be corrected 

immediately upon receipt of a directive from the Concessions Department. At the sole discretion of the 
Board, Concessionaire shall close the Designated Operating Areas or affected portion thereof until the 

hazardous or potentially hazardous condition is removed. 

 
D. Concessionaire agrees to comply with all present and future laws, orders and regulations, including any 

rules, regulations and procedures promulgated by the Board regarding centralized maintenance and 
distribution. If and when any system for centralized maintenance and distribution are put in place for the 
Terminals that is capable of appropriately allocating to Tenant its proportional share of the cost, 
Concessionaire must pay its proportional share as determined by the Board of the portion of those costs 
actually charged by any third party contractor to the Board or billed directly to Concessionaire by the third 
party contractor. 

 
Section 9.02 DFWs Maintenance and Utility Obligations 

 
A. The Board shall provide structural maintenance of the Terminal Buildings and shall (except as provided 

in the immediately following sentence) maintain and repair the exterior walls of the Terminal Buildings. 

However, maintenance of all interior and exterior walls constructed or remodeled by Concessionaire 
shall be Concessionaire's responsibility. 

 
B. The Board provides mains and utility lines throughout the terminal buildings. Concessionaire, at its sole 

cost, shall tie into the mains and the utility lines at the locations as specified by the Board. Supplemental 
air, electrical needs or other utilities required by Concessionaire in excess of what is customarily available 
in the terminal buildings will be, if approved, at the expense of Concessionaire. 

 
C. The Board, its officers, employees, representatives and contractors may, for the benefit of 

Concessionaire, or for the benefit of others than Concessionaire at the Airport, maintain the utilities within 

the terminals and enter upon the Designated Operating Areas at all reasonable times to make the 
repairs, replacements and alterations as may, in the opinion of the Board, be deemed necessary or 

advisable, and from time to time, to construct or install over, on, in, or under the Designated Operating 
Areas new systems, pipes, lines, mains, wires, conduits, ducts and equipment; provided, however, that 

the Board shall exercise such right in a manner so as to interfere as little as reasonably possible with 
Concessionaire's operations. 

 

D. The Board agrees that it will at all times maintain and operate with adequate, efficient and qualified 

personnel and keep in good repair the Terminal Buildings and all appurtenances, facilities and services 

now or hereafter connected therewith; provided, however, Concessionaire's sole remedy for interruption 

of any utilities provided by the Board shall be an abatement of the MAG on a per diem basis. 

Concessionaire shall have no remedy against the Board for interruption of any utilities or failure of any 

systems not caused by the Board. 



 
 

 

E. The Board may implement a shared telecommunications system for telephone, facsimile, local access, 
long distance service, internet, intranet, or other such services. Concessionaire shall use such systems 
as and when implemented by the Board. The Concessionaire shall implement Payment Card Industry 
(PCI) compliant components to any system that is required by the Board and as necessary. 

 
Section 9.03 Damage and Destruction 

 
A. If all or a portion of the Designated Operating Areas are partially damaged by fire, explosion, the 

elements, public enemy, or other casualty, but not rendered untenable, the same will be repaired with 
due diligence by the Board at its own cost and expense subject to the limitations set forth herein, provided, 

however, that if the damage is caused by the negligent act or omission of Concessionaire, its 
sublessees, agents, or employees, Concessionaire shall be responsible for immediately reimbursing 

the Board for the cost and expenses incurred in the repair. 
 

B. If such damages shall be so extensive as to render all or a portion of the Designated Operating Areas 
untenable, but capable of being repaired in thirty (30) days, the Designated Operating Areas shall be 

repaired with due diligence by the Board at its own cost and expense, subject to the limitations as set 

forth herein, and rentals and fees payable hereunder shall be reasonably abated in whole or in part 
depending on the amount and nature of the Designated Operating Areas rendered untenable, from the 

time of the damage until the time the affected Designated Operating Areas are fully restored and certified 
by the Board's engineers as ready for occupancy; provided, however, that if the damage is caused by 

the negligent act or omission of Concessionaire, its, agents, or employees, the rentals and fees will not 
abate and Concessionaire shall be responsible for reimbursing the Board for the cost and expenses 

incurred in the repair and within thirty (30) days following completion. 
 

C. In the event that all or a portion of the Designated Operating Areas are completely destroyed by fire, 
explosion, the elements, public enemy or other casualty or so damaged that they are untenable and 
cannot be replaced for more than thirty (30) days, the Board shall be under no obligation to repair, replace 
and reconstruct the affected Designated Operating Areas, and the Board may terminate this Agreement 
as to the affected Designated Operating Areas. If terminated, or during any period of non­ tenability, 
rentals and fees payable hereunder shall abate as to the part of the Designated Operating Areas thus 
destroyed as of the time of the damage or destruction. If within twelve (12) months after the time of the 
damage or destruction the Designated Operating Areas shall not have been repaired or reconstructed, 
subject to extension due to delays except force majeure events, Concessionaire may cancel this 
Agreement as regards the affected Designated Operating Areas by giving written notice of cancellation 
to the Board within ten (10) days after the expiration of such 12-month period, time being of the essence 
with respect to the giving of such notice. Notwithstanding the foregoing, if all or a portion of the are 
completely destroyed as a result of the negligent act or omission of Concessionaire, rentals and fees 
shall not abate and the Board may, in its discretion, require Concessionaire to repair and reconstruct the 
affected Designated Operating Areas within twelve (12) months of the destruction and pay the costs 
therefor; or the Board may repair and reconstruct the affected Designated Operating Areas within twelve 
(12) months of the destruction and Concessionaire shall be responsible for immediately reimbursing 
the Board for the costs and expenses incurred in the repair. 

 
D. Provided that the damage is not caused by Board, its agents, employees, or any person or entity acting 

on behalf of the Board, it is understood that, in the application of the foregoing subsections, the Board's 

obligations shall be limited to repair or reconstruction of the affected Designated Operating Area, where 

applicable, to the same extent and of equal quality as existed at the date immediately preceding the 

commencement of this Agreement. Replacement and redecoration of improvements constructed and/or 

installed by Concessionaire and replacement of Concessionaire's furniture, fixtures, equipment, and 

supplies shall be the responsibility and at the sole cost of, Concessionaire and any such replacement, 

redecoration and refurbishing or re-equipping shall be of equivalent quality to that originally installed 

hereunder. 
 

Section 9.04 Actual Repair Required 

 
Should additions or other improvements constructed and/or installed by Concessionaire be destroyed or 

damaged, they shall in all instances be repaired or replaced by Concessionaire whether or not the damage 
or destruction is covered by insurance, provided that this Agreement has not been canceled in 



 

 

accordance with the terms hereof. If, after restoration by the Board in accordance with this Article, 
Concessionaire fails to repair or replace the damaged additions or other improvements subject to a schedule 
approved by the Board, and provided that this Agreement has not been canceled, the Board may make 
the repairs or replacements and shall thereafter be entitled to reimbursement from any insurance proceeds 
covering the loss. If the insurance proceeds are insufficient to cover the cost and expense of the repair or 
replacement, Concessionaire shall pay the Board the difference. 

 
ARTICLE 10: CASH DEPOSIT OR SURETY BOND 

 
If Concessionaire is obligated to furnish a Cash Deposit or Surety Bond pursuant to Article 1, Concessionaire 
shall furnish such deposit or bond, at Concessionaire's sole cost and expense at the time in which the 

construction permit is issued, and shall keep such deposit or bond in full force and effect during the complete 
term of this Agreement and any Extension of this Agreement and any holdover period as applicable, as 

security for the full performance of every provision of this Agreement by Concessionaire. The Board reserves 
the right to review Cash Deposit or Surety Bond amount annually and may increase such deposit or bond 

based on annual gross receipts, prior year's payment history and/or other non-compliance issues.   The 

Board may apply all or any part of the deposit or bond to cure any default by Concessionaire hereunder, and 
Concessionaire shall restore to the deposit or bond all amounts so applied upon receipt of invoice from the 

Board. If a Surety Bond is permitted, it shall be issued by a surety company authorized and licensed to 
transact business in the State of Texas, in the face amount as required herein, with the Board as obligee, 

and shall not be subject to reduction in coverage or cancellation except after thirty (30) days' written notice 
by certified mail, return receipt requested, to the Board. The surety on the bond shall, by appropriate notation 

thereon, stipulate and agree that no change, extension of time, alteration or addition to the terms of this 
Agreement, shall in any way affect its obligations under the bond, and shall consent to waive notice of any 

such matters. In the event of cancellation of the bond, and Concessionaire's failure to provide a substitute 

deposit or bond within (15) days from the date of the cancellation, then such failure shall be deemed a 
material default by Concessionaire. 

 
ARTICLE 11: INSURANCE AND INDEMNIFICATION 

 
Concessionaire is obligated to furnish Insurance pursuant to Article 11. Concessionaire shall furnish such 

insurance, at Concessionaire's sole cost and expense at the time in which the construction permit is issued, 
and shall keep such insurance in full force and effect during the complete term of this Agreement and any 

Extension of this Agreement and any holdover period as applicable. 
All Insurance shall be filed using the technology and procedures designated by the Board at the sole expense 

of Concessionaire. If the Board instructs Concessionaire to file Insurance using future technology, the Board 
shall not be obligated to furnish Concessionaire with the equipment or systems necessary to do so. 

 
INSURANCE PROVISIONS  

 
DEFINITIONS FOR INSURANCE PROVISIONS  

“We”, “us”, or “our” means the Dallas/Fort Worth International Airport Board.  

“You” or “your” means the vendor, contractor, tenant, consultant, engineer, architect, and their agents, 
servants, employees, or other party to a contract with us. 

 
“Contract” means the contract, purchase order, Invitation for Bid, or similar memorandum or agreement. For 

purpose of defining Additional Insured and Waiver of Subrogation, the term “Dallas Fort Worth International 
Airport Board (the Board) and the Cities of Dallas and Fort Worth, Texas” (the Cities) shall also mean the 

elected officials, boards, officers, employees, agents and representatives of the Board and the Cities. 

 
Section 11.01 Insurance 

 

A. GENERAL REQUIREMENTS 

 
You shall, at your own expense, maintain in effect not less than the following coverages and limits of 

insurance, which you shall maintain with insurers. If your coverage fails to comply with these requirements, 
you agree to amend, supplement or endorse the existing coverage to comply, at no additional cost to us, and 

to maintain such insurance through the end of the contract, warranty period, or other specified time period, 
whichever is longer. ANY deviation from the requirements outlined below requires the prior written approval 

of the Board’s Assistant Vice President of Risk Management.  

 

All required policies must be written through a company approved to transact that class of insurance 
business in the State of Texas, with a minimum rating of ‘A -‘,and ‘VII’ by A. M. Best Company. If the rating 

of any insurer should fall below this standard, you shall cause the policy to be replaced promptly by an 



 

acceptable insurer. 
 

All required policies, except policies for workers’ compensation, professional liability and pollution liability, 

shall designate the below mentioned parties as “Additional Insureds”.  

 

“Dallas Fort Worth International Airport Board and the Cities of Dallas and Fort Worth, Texas”  

 

All required policies shall waive the insurer’s right of recovery or subrogation against the Board and the Cities.  

 

If any policy is in excess of a self-insured retention (SIR), the amount of such SIR must be clearly identified. 

We reserve the right to reject any SIR exceeding $100,000.  
 

All required policies must be primary with respect to coverage provided for the Board.  

 

All required policies must be non-contributory with other coverage or self-insurance available to the Board.  

 

All required Liability policies, except Pollution & Professional, must be written on an “Occurrence Form.” 

Neither “Modified Occurrence” nor “Claims-Made” policies are acceptable, and the Contractor will be in 
contractual default if your insurance is “Modified Occurrence” or “Claims Made.” If the Pollution or 

Professional Liability policy is Claims-Made, the Retroactive Date must be on or before the contract date or 

the date of the Contractor’s first professional service to the Board, your first exposure to pollutants, or first 
work that may give rise to a pollution liability claim, related to our contract. 

 

All required liability policies must cover cross-suits between insureds.  

 

All required liability policies must contain a “severability of interests” provision.  

 
B.  REQUIRED COVERAGE AND LIMITS  

 

Workers’ Compensation................................................................................... Texas Statutory Coverage  

Employer’s Liability Insurance ......................................................................... $500,000 Each Accident  

                   $500,000 Each Disease, Each Employee  

                   $500,000 Each Disease Policy Limit 

All employees, leased or co-employees, independent contractors, and employees of subcontractors and 

vendors, occupants of the building as tenants, sub-tenants or sub sub-tenants, performing work for the Board, 

or entering upon the Board’s premises, must be covered by Texas Workers’ Compensation.  
 

If Contractor is a sole proprietorship without employees and which will not be using any subcontractor(s) in 

the performance of the Contract Work, it may substitute the following for workers compensation insurance: 

The Contractor must provide the Board's Risk Management Department (Risk Management) with a Hold 
Harmless and Indemnification Agreement in the form attached in the “Proposal Response Forms” section. 

 

Commercial General Liability (CGL)  

Limit Any One Occurrence........................................................................................................... $1,000,000  

Damage to Rented Premises....................................................................................................... $100,000  

Personal and Advertising Injury .................................................................................................. $1,000,000  

Policy Aggregate ......................................................................................................................... $2,000,000  

Products and Completed Operations Aggregate......................................................................... $2,000,000 

 

All employees, leased or co-employees, independent contractors, and employees of subcontractors and 

vendors, occupants of the building as tenants, sub-tenants or sub sub-tenants, performing work for the Board, 
or entering upon the Board’s premises, must be covered by Texas Workers’ Compensation. 

  

If Contractor is a sole proprietorship without employees and which will not be using any subcontractor(s) in 

the performance of the Contract Work, it may substitute the following for workers compensation insurance: 
The Contractor must provide the Board's Risk Management Department (Risk Management) with a Hold 

Harmless and Indemnification Agreement in the form attached in the “Proposal Response Forms” section.  
 

Commercial General Liability (CGL)  

Limit Any One Occurrence........................................................................................................... $1,000,000  

Damage to Rented Premises....................................................................................................... $100,000  

Personal and Advertising Injury .................................................................................................. $1,000,000  

Policy Aggregate ......................................................................................................................... $2,000,000  

Products and Completed Operations Aggregate......................................................................... $2,000,000 

 



 

CGL coverage applies unless you provide only trucking, (no premises or operations other than driving, 

loading/unloading), or garage operations, (see below).  

 

Aggregate limits of General Contractors or construction contracts General Liability policies shall be “per 

project” or “per location,” as appropriate. If any aggregate limit is reduced by 25% or more by reserved and/or 
paid claims, the contractor must notify the Board and promptly reinstate the required aggregates.  

 

If the contractor’s operations involve excavation, grading, filling, backfilling, road or similar construction, 

General Liability policy shall not contain exclusions for subsidence or earth movement.  
If the contractor’s operations involve any construction, General liability policy shall not contain exclusions for 

hazards of explosion (“X”), collapse (“C”) or underground (“U”).  

 

If the contractor’s operations involve any construction, reconstruction, repair or similar work, General liability 

policy shall not contain any exclusion for such work.  
 

Business Automobile Liability  

Combined Single Limit for Each Accident……………………………………………………. $500,000  

 

Coverage must apply to all vehicles (owned, non-owned, or hired) operating on our site/location, or 

transporting our people or property off our site, except vehicles operated by you or your employee(s) 

commuting in personal vehicles to our parking facilities, in which case you must only carry Employer’s Non- 
Ownership coverage, (same limit), and ensure that such vehicle(s) are personally insured.  

 

Auto pollution liability coverage is required on vehicles hauling hazardous cargo. 

  

If your operations are solely a garage (vehicle maintenance and repair), you must carry Garage Liability, 

instead of Business Auto Liability, but the Garage Liability must not be limited to auto liability only, and the 
same limit applies. 

 

C.   ADDITIONAL LIMITS REQUIRED FOR CONTRACTS WITH OPERATIONS IN SECURE/AOA AREAS 

 

Excess Liability (Secure Side)  

Limit Any One Occurrence/Aggregate...................................................................................... $5,000,000 

  

Total limits required may be satisfied through a combination of Primary and Excess/Umbrella Liability 

insurance policies.  
 

Excess/Umbrella Liability coverage must follow form or be at least as broad as the underlying Primary 

insurance.  

or an extended reporting period provided, together totaling two years after work completed or expiration of 

this contract, whichever is later.  
 

ADDITIONAL REQUIREMENTS  

 

If you are a crane/rigging operator or will hoist or move property of others in connection with our contract, 

you must have ‘care, custody & control’ exclusion deleted from your Commercial General Liability policy, or 

provide Rigger’s Liability coverage at least equal to the highest replacement cost of materials to be hoisted 
or moved.  

 

If your vehicles carry materials belonging to others in connection with our contract, you must carry Cargo 

Liability coverage, at least equal to the highest value of property to be carried on a single vehicle, with terminal 
coverage at least equal to the highest value of property at one terminal, owned or controlled by you.  

 

If you will store, warehouse, or otherwise have custody of property belonging to others in connection with our 

contract, you must have Warehousemen’s Liability, Bailee’s Customers’ Goods, Garage-Keeper’s Legal 
Liability or equivalent coverage at least equal to the highest value of property in your custody.  

 

If our contract calls for you to construct a structure, you must purchase and maintain “All-Risk” Builders Risk 

insurance for the full completed value of the structure and contents, including all changes and sufficient limit 
to fund full and immediate reconstruction under adverse conditions. This policy shall name Dallas Fort Worth 

International Airport Board as Loss Payee, as their interest may appear.  
 

If you transport materials, equipment, machinery or furnishings to, or store such property on, our 

construction site, you must carry an “All-Risk” Installation Floater with coverage at least equal to the 

greatest concentration of value, (including the cost of transit, installation, labor, and testing). 



 

 

If your work involves administration of Airport Funds, you must furnish a Third-Party Fidelity Bond that must 

remain in effect for the term of the contract, as modified and/or extended. The Board shall be named as 

"Obligee".  
Should this Contract require the use of Subcontractors, it will be the sole responsibility of the General 

Contractor to either endeavor to require Subcontractors to provide and maintain the insurance limits and 

coverages required herein or provide said insurance coverage for the subcontractor by designating the 
Subcontractor as an additional insured either by a blanket additional insured endorsement, or by specific 

endorsement.  
 

The General Contractor shall endeavor to verify that such Subcontractors are in compliance with all 

contractual insurance requirements.  

 

The General Contractor shall assume all liability for those Subcontractors who do not meet the insurance 

requirements.  
 

Access to the Air Operations Area will not be granted without verification of insurance coverage as 

required. 

 

D. CERTIFICATION OF INSURANCE  

 

Upon execution of the contract or prior to commencement of work, whichever is first, you shall provide your 

contract administrator with a current insurance certificate by emailing your certificate to 
dfwcoi@dfwairport.com, with your contract number and business name in the subject line. Please copy your 

contract administrator on email submissions. You shall cause your insurance data to be kept current with 
DFW Board for the period of time you are liable for your product or work, but not less than through the 

warranty period of our contract.  

 

Fax or e-mail insurance certificates to the following:  

Email: dfwcoi@dfwairport.com  
FAX: (972) 973-5651  

 

You further agree, upon our oral or written request, to furnish copies of certificates of insurance, certified by 

an authorized representative of the insurer(s), within ten (10) days of request.  

 

You shall provide to the Board's Risk Management department, at least thirty (30) days prior to cancellation, 

except ten (10) days for non-payment of premium of cancellation of any required coverage. You shall then 
arrange acceptable alternate coverage to comply with our requirements and provide an updated insurance 

certificate.  

 
No policy submitted shall be subject to limitations, conditions or restrictions that are inconsistent with the 

intent of the Insurance Requirements to be fulfilled by you. The Board's decision thereon shall be final.  

 

Approval, disapproval or failure to act by the Board regarding any insurance obtained by you shall not relieve 

you of full responsibility or liability for damages and accidents as set forth herein. Neither shall the bankruptcy, 

insolvency or denial of liability by the insurance company exonerate you from liability.  
 

No special payment, except when separate line item is provided, shall be made by the Board for any 

insurance that the Contractor may be required to carry; all are included in the Contract amount and the 

Contract unit prices.  
 

Only an Acord™ certificate of insurance will be accepted. Please use the following sample certificate as a 

guide. 

 

 
ARTICLE 12: TERMINATION WITHOUT CAUSE 

 
If the Board determines in its sole discretion that it is necessary or desirable that this Agreement be 
terminated, that Concessionaire, its subtenants, successors or assigns vacate the Designated Operating 

Areas, the Board may terminate this Agreement provided that the Board compensates Concessionaire for its 
reasonable damages arising from said termination. For purposes of this Article, such reasonable damages 

shall be exclusively defined as the unamortized capital investment, as certified pursuant to Section 8.01. 

Reimbursement, if any, due Concessionaire shall be paid within sixty (60) days after Concessionaire vacates 
the Airport and final payment has been received as required by this Article. 

 



 

ARTICLE 13: DEFAULT AND REMEDIES 

 
Section 13.01 Concessionaire Remedies 

 
A. This Agreement may be terminated by Concessionaire at any time after the happening, and/or during the 

existence, of one or more of the following events: 

 

1. The permanent abandonment of the Airport or the permanent removal of all certificated passenger 

airline service from the Airport. 

 

2. The lawful assumption by the United States Government, or any authorized agency thereof, of the 
operation, control, or use of the Airport, or any substantial part or parts thereof, in a manner as 
substantially to restrict Concessionaire for a period of at least one hundred fifty (150) days from 
operating thereon. 

 
3. The issuance by any court of competent jurisdiction of an injunction in any way preventing or 

restraining the use of the Airport, and the remaining in force of the injunction for a period of at least 

one hundred fifty (150) days. 

 
4. The default by the Board in the performance of any covenant or agreement herein required to be 

performed by the Board and the failure of the Board to remedy the default for a period of sixty 
(60) days after receipt from Concessionaire of written notice to remedy the same. 

 
B. The above remedies shall not prejudice the Board's right to terminate the entire Agreement without 

cause on the conditions set forth above. 

 
Section 13.02 DFW Remedies 

 
A. Without limiting any other rights or remedies to which the Board may be entitled at law or in equity, or as 

otherwise provided in this Agreement, this Agreement may be terminated by the Board at any time in 
the event: 

 

1. Concessionaire shall be in arrears in the payment of the whole or any part of the fees or charges 

due hereunder for a period of thirty (30) days after receipt of written notice from the Board of the 

failure to make the required payments; 
 

2. Concessionaire is late in paying fees or charges more than six (6) times during any year, or more 

than twelve (12) times during the Term of this Agreement, even if all late payments have been paid 

prior to termination, including Late Payment Charges; 

 
3. Concessionaire shall make a general assignment for the benefit of creditors; 

 
4. Concessionaire shall abandon its operations at the Airport or any part thereof; 

 
5. Concessionaire is found to have made a material misrepresentation in bidding for or otherwise 

soliciting the concession, including without limitation a misrepresentation concerning 
Concessionaire's experience in operating a retail concession of the type authorized by this 
Agreement; 

 

6. Concessionaire shall otherwise default in the performance of any of the covenants or conditions 
required herein to be kept and performed by Concessionaire, and the default continues for a period 
of thirty (30) days, or such other time as may be provided herein, after receipt of written notice from 
the Board of the default; provided, however, that if the nature of the default is such that it cannot 
be cured within thirty (30) days but may with diligence be cured within a reasonable amount of time 
not to exceed ninety (90) days, Concessionaire shall not be deemed to be in default if it, or its 
nominees, shall within the applicable period commence performance and thereafter diligently 
prosecute the same to completion. 

 
B. If Concessionaire has multiple concession locations pursuant to this Agreement, any default constituting 

grounds for termination as to any location shall entitle the Board to terminate this Agreement as to all 

locations, or fewer than all locations, in the Board's sole discretion. In the event the Board terminates 

this Agreement for cause, the Board shall not be obligated to compensate Concessionaire for its 

unamortized capital investment. 

 
 



 

C. Without limiting any other rights or remedies to which the Board may be entitled at law or in equity, or as 

otherwise provided in this Agreement, if the Board is entitled to terminate the Agreement for cause, 

then the Board shall also, in its sole discretion, be entitled (with or without terminating the Agreement) 

to recover damages measured by the total fees to be paid over the remainder of theTerm, discounted 

to present value. In this event, the total fees to be paid over the remainder of the Term shall be calculated 

by using an average of the Percentage Fees paid during the preceding two years, subject to the MAG. 

 
D. Without limiting any other rights or remedies to which the Board may be entitled at law or in equity, or 

as otherwise provided in this Agreement, if Concessionaire is late in paying fees or charges more than 

three (3) times during any year, the Board may (i) increase the required amount of Concessionaire's 
Cash Deposit or Security Bond to an amount deemed necessary by the Board in its sole discretion; or 

(ii) cancel Concessionaire's extension options, if any. 

 
Section 13.03 Rights and Obligations Upon Expiration Or Termination 

 
A. Upon expiration or termination of this Agreement, Concessionaire shall have the right, subject to the 

Landlord's Lien set forth below, to remove all removable furniture, fixtures and equipment installed by 
Concessionaire, and Concessionaire shall immediately remove same. Any damage to the Airport caused 

by Concessionaire's removal of its property shall be immediately repaired by Concessionaire and   at   

Concessionaire's   expense   and   to   the   satisfaction   of   the   Concessions   Department. 
Notwithstanding the foregoing, if Concessionaire fails to remove its removable furniture, fixtures and 

equipment within thirty (30) days from the date of termination of this Agreement, then the Board may, at 
its option, take title to the said property and sell, a or salvage the same, as permitted by law. Any net 

expense the Board incurs in disposing of the property shall be immediately reimbursed by 
Concessionaire. No act by the Board shall be deemed an acceptance of a surrender of the Designated 

Operating Areas other than an agreement of acceptance of surrender, and no agreement to accept a 
surrender shall be valid unless it is in writing and signed by the Board. 

 

8.   After the expiration or other termination of this Agreement, Concessionaire agrees to vacate the Airport 
and remove all its Equipment upon twenty-four (24) hours written notice. Concessionaire shall, upon 
termination of this Agreement, with or without cause, surrender the Designated Operating Areas to the 
Board peaceably, quietly and in as good order and condition as the same now are or may be hereafter 
improved by Concessionaire or the Board, reasonable use and wear thereof and damage by casualty, 
which damage Concessionaire did not cause and is not required to repair or restore, excepted. 
Concessionaire shall remove all signage and provide temporary walls to seal all openings that meet the 
guidelines outlined in the Tenant Design Manual. Concessionaire shall also provide to the Concessions 
Department any and all keys to doors, window displays or any area of controlled access within the 
footprint of the space. The Board shall be entitled to exercise the non­ judicial remedy of locking 
Concessionaire out of the Airport as a means of enforcing the Board's right of  possession,  regardless  
of  whether  Concessionaire  is  delinquent  in  payments,  including  without limitation the de-activation of 
Concessionaire's security badges or credentials; and this right of de­ activation shall not, and legally 
cannot, limit or otherwise affect the Board's governmental police powers to de-activate security 
credentials for security or other governmental reasons. 

 
C. Any holding over by the Concessionaire of the Designated Operating Areas after the expiration or other 

termination of this Agreement shall operate and be construed as a tenancy at sufferance with the Rent, 
fees and charges provided herein prorated by the day; and Concessionaire agrees to surrender the 
Designated Operating Areas upon twenty-four (24) hours written notice. 

 
Section 13.05 Attorney's Fees 

 
In addition to all other remedies provided in this Article, either party may recover reasonable and necessary 
attorney's fees (including time of in-house counsel) and costs incurred in prosecuting or defending any action 

concerning the subject matter of this Agreement. 

 
ARTICLE 14: ASSIGNMENT AND SUBLEASE 

 

A. Except as explicitly set forth herein, Concessionaire shall not assign, sublet, sell, convey, transfer, 

mortgage, or pledge this Agreement or any part thereof without the prior written consent of the Board. 
Any restrictions which form a part of any written consent granted shall be incorporated into a written 

instrument and shall form a part of this Agreement. Due to the significance of this Agreement and the 

nature of the services to be provided hereunder, the Board shall have the right in its sole discretion, to 
withhold its consent. Concessionaire shall not use, or permit any person to use, the Airport, 

improvements thereon, or any portion thereof, except for the purposes as provided in this Agreement. 



 

 

 

B. In the event Concessionaire merges, consolidates, acquires, affiliates, or associates with any other 
person, company, corporation or other entity, or in any manner whatsoever either is bought out or buys 
out another person, company, corporation or other entity, and such merger, consolidation, acquisition, 
affiliation, association or buy out results in a change of control or management of the operations 
authorized herein, then in that event, such merger, consolidation, acquisition, affiliation, association or 
buy out shall be considered by the Board as an Assignment of this Agreement by Concessionaire which 
requires the prior approval of the Board and any such merger, consolidation, acquisition, affiliation, 
association or buy out without such consent shall be violation of this Article, and shall subject this 
Agreement to termination by the Board. 

 
ARTICLE 15: REPRESENTATIVES OF THE BOARD 

 
Concessionaire agrees that the Board through its Chief Executive Officer, may designate certain of its 
employees to act in its behalf as its representative. The designation will specify the matter or area in which 
the representative may act, and any action taken by the representative shall be deemed as the action of the 
Board. 

 
ARTICLE 16: CITIES' RIGHT OF TRANSFER 

 
The Cities of Dallas and Fort Worth, Texas and/or the Board reserve the right to transfer their interests and 

obligations herein to any other governmental body set up to or authorized by law to operate the Airport. It 

is mutually understood and agreed that this Agreement shall be subordinate to the provisions of any existing 
or future agreement between the Board and the United States of America, DFW, Agencies, Commissions, 

the Cities, and other governmental agencies, relative to the operation or maintenance of the Airport, the 

execution of which has been, or may be, required as a condition precedent to the development or operation 
of the Airport. 

 
ARTICLE 17: AGENT FOR SERVICE OF PROCESS 

 
It is expressly agreed and understood that if Concessionaire is not a resident of the State of Texas, or is an 
association or partnership without a member or partner resident of the State, or is a foreign corporation, 

then in any such event Concessionaire does hereby designate the Secretary of State, State of Texas, its 
agent for the purpose of service of process in any court action between it and the Board arising out of or 

based upon this Agreement and the service shall be made as provided by laws of the State of Texas for 
service upon a nonresident. It is further expressly agreed, covenanted, and stipulated that if for any reason 

service of process is not possible after reasonable good-faith attempts, Concessionaire may be served with 
the process by the registered mailing of the complaint and the process to Concessionaire at the address 

set out in this Agreement and that the service shall constitute valid service upon Concessionaire as of the 

date of mailing. It is further expressly agreed that Concessionaire is amenable to and hereby agrees to the 
process so served, submits to the jurisdiction and waives any and all objections and protest thereto, any 

laws to the contrary notwithstanding. 
 

ARTICLE 18: GENERAL PROVISIONS 
 

Section 18.01 No Waiver of Forfeiture 

 
Any failure or neglect of the Board or Concessionaire at any time to declare a forfeiture of this Agreement for 
any breach or default whatsoever hereunder shall not be taken or considered as a waiver of the right 
thereafter to declare a forfeiture for like or other or succeeding breach or default. 

 
Section 18.02 Force Majeure 

 
Neither the Board nor Concessionaire shall be deemed in violation of this Agreement if it is prevented from 
performing any of the obligations hereunder by reason of strikes, boycotts, labor disputes, embargoes, 

shortage of material, acts of God, acts of the public enemy, acts of superior governmental authority, weather 
conditions, floods, riots, rebellion, sabotage, or any other circumstances for which it is not responsible or 

which is not in its control; provided, however, that these provisions shall not apply to failures by 
Concessionaire to pay the rentals and fees herein specified. Concessionaire shall not be entitled to any rent 

relief or other monetary compensation as a result of terminal evacuations ordered by the Board or any other 
governmental authority. 



 

 

 

Section 18.03 Rules and Regulations 

 
The Board may adopt and enforce Rules and Regulations, to be uniformly applied to similar uses and 

users of similar space, which Concessionaire agrees to observe and obey with respect to the use of the 
Airport, and the health, safety and welfare of those using the same. Concessionaire shall comply, and 

require compliance by their respective contractors, suppliers of materials and furnishers of services, 
employees and business invitees, with all present and future laws, rules, regulations, or ordinances 

promulgated by DFW, or the Transportation Security Administration (TSA), Federal Aviation 
Administration (FAA), or other governmental agencies to protect the security and integrity of the Terminal 

Sterile area, Security Identification Display Area (SIDA), and Aircraft Operating Area (AOA), as defined by 
DFW, TSA and the FAA, and to protect against access to these areas by unauthorized persons. Subject 

to the approval of DFW, Concessionaire shall adopt procedures to control and limit access to the Sterile area, 

SIDA and AOA by Concessionaire, and their respective contractors, suppliers of materials and furnishers 
of services, employees and business invitees in accordance with all present and future DFW, TSA and 

FAA laws, rules and regulations. Concessionaire further agrees to indemnify, hold harmless, 
defend and insure DFW, and the Cities of Dallas and Fort Worth including their directors, council 

members, officers, agents and employees against the risk of legal liability for death, injury, or 
damage to persons or property, direct or consequential, arising from entry to the Sterile area, SIDA 

or AOA permitted, allowed or otherwise made possible by Concessionaire, or their respective 
contractor, suppliers of materials and furnishers of services, employees, business invitees or any 

person under the direction of Concessionaire in violation of Airport, TSA and FAA laws, rules or 
regulations or Concessionaire's DFW-approved procedures for controlling access to the Sterile 

area, SIDA or AOA as provided hereinabove. Concessionaire shall obtain employee identification 

badges for all personnel authorized by Concessionaire to have access to the Sterile area, SIDA or AOA, 
in accordance with the provisions of federal regulations, and other laws, rules and regulations or Board 

policies. If Concessionaire is responsible for a security violation, Concessionaire may be subject to fines, 
suspension of access to the sterile area, SIDA or AOA and the cost of correction and reinstatement of 

privileges. 
 

Section 18.04 Successors and Assigns 

 
Subject to the limitations upon assignment and transfer herein contained, this Agreement shall be binding 
upon and inure to the benefit of the parties hereto, their respective successors and assigns. 

 
Section 18.05 No Third Party Benefit 

 
No provision contained in or incorporated by this Agreement shall create or give to third parties any claim, 
or right of action, against the Cities of Dallas or Fort Worth, DFW, or Concessionaire, beyond that which may 
legally exist in the absence of any such provision. 

 
Section 18.06 No Partnership or Joint Venture 

 
Nothing in this Agreement shall be construed to create a partnership or joint venture between Concessionaire 
and the Board. The performance of Concessionaire's obligations pursuant to this Agreement is within the 
exclusive control of Concessionaire, and the performance of the Board's obligations pursuant to this 
Agreement is within the exclusive control of the Board. 

 
Section 18.07 Compliance with Laws 

 
A. Concessionaire shall promptly observe, comply with and execute the provisions of any and all present 

and future governmental laws, ordinances, rules, regulations, requirements, orders and directions. 

Failure to observe or comply with the aforementioned laws will subject this Agreement to cancellation by 

the Board. In the event Concessionaire or any of its principals are convicted of any crime involving moral 

turpitude, a final conviction will be grounds for termination of this Agreement. 

 

B. Concessionaire shall, subject to and in accordance with the provisions hereof, make any and all non­ 

structural improvements, alterations, or repairs of the Airport that may be required at any time hereafter 

of similar users of similar areas by any rule, regulation, requirement, order, or direction of any entity 

with authority to do so, including without limitation the Americans With Disabilities Act, and if by reason 

of any failure on the part of Concessionaire to comply with the provision of this Section, 



 

 

any fire insurance rate on the Terminal Buildings and improvements thereto shall at any time be higher 

than it otherwise would be, then Concessionaire shall pay the Board, upon demand, that part of all fire 

insurance premiums paid by the Board which shall have been charged because of such violation or 
failure of Concessionaire. 

 

C. Concessionaire agrees to comply with all environmental laws, rules, regulations, orders and/or permits 
applicable to Concessionaire's operations on or in the vicinity of the Airport, including but not limited to 

required permits and all applicable laws relating to the use, storage, generation, treatment, transportation 

and/or disposal of hazardous or regulated substances. Concessionaire shall not knowingly use, store, 
generate, treat, transport or dispose of any hazardous or regulated substances or waste on or near the 

Airport without first obtaining prior written approval from DFW's Environmental Affairs Department and 
without first obtaining all required permits and approvals from all authorities having jurisdiction over 

Concessionaire's operations on or near the Airport. If Concessionaire determines at any time through 
any means that any threat of any potential harm to the environment, including but not limited to any 

release, discharge, spill or deposit of any hazardous or regulated substance, has occurred or is occurring 
which in any way affects or threatens to affect the Airport, or the persons, structures, equipment, or other 

property thereon, Concessionaire shall notify immediately by verbal report in person or by telephone, 

to be promptly confirmed in writing, (1) DFW's Environmental Affairs Department, (2) DFW's Fire Marshal, 
and (3) all emergency response centers and environmental or regulatory agencies, as required by law 

or regulation, and shall follow such verbal report with written confirmation within seventy-two (72) hours. 
Concessionaire agrees to cooperate fully with the Board in promptly responding to, reporting and 

remedying any threat of potential harm to the environment, including without limitation any release or 
threat of release of hazardous or regulated substance into the drainage systems, soils, ground water, 

waters or atmosphere, in accordance with applicable law or as authorized or approved by any agency 
having authority over environmental matters. Concessionaire shall be solely responsible to the Board, 

including for remediation and all costs associated therewith, for Concessionaire's action or inaction which 
is directly or indirectly responsible for any failure of the Airport to materially conform to all then applicable 

environmental laws, rules, regulations, orders and/or permits. The rights and obligations set forth in this 

paragraph shall survive the termination of this Agreement. 

 
D. Concessionaire shall pay all taxes of whatever character, including ad valorem and intangible taxes that 

may be levied or charged upon Concessionaire's Equipment or other personal property, or operations 

hereunder and upon Concessionaire's rights to use the Airport, regardless of who owns taxable property 

at the expiration of this Agreement. Concessionaire shall pay any and all sales taxes arising in connection 

with its sales at the Airport whether the taxes are assessed against Concessionaire or the Board. 

Concessionaire shall provide to the Board, or to the Cities of Dallas or Fort Worth, upon ten days' notice 

and at no cost, any information deemed necessary by them to verify taxes paid concerning 

Concessionaire's sales at the Airport, or any other information directly or indirectly concerning amounts 

to be received by the Board or the Cities pursuant to interlocal tax or revenue sharing agreements. 
 

E. Concessionaire shall obtain and pay for all licenses or permits necessary or required by law for the 
construction of improvements, the installation of equipment and furnishings and any other licenses 
necessary for the conduct of its operations hereunder. The Board shall assist Concessionaire where 
necessary in obtaining the permits. 

 
F. Except for publicly traded stock transactions, or other transactions over which Concessionaire has no 

control, Concessionaire represents and warrants that neither Concessionaire nor any of its affiliates, nor 

any of their respective partners, members, shareholders or other equity owners, and none of their 
respective employees, officers, directors, representatives or agents is, nor will they become, a person 

or entity with whom U.S. persons or entities are restricted from doing business under regulations of the 

Office of Foreign Asset Control ("OFAC") of the Department of the Treasury (including those named on 
OFAC's Specially Designated and Blocked Persons List) or under any statute, executive order (including 

the September 24, 2001, Executive Order Blocking Property and Prohibiting Transactions with Persons 
Who Commit, Threaten to Commit, or Support Terrorism), or other governmental action and is not and 

will not assign or transfer this Agreement to, contract with or otherwise engage in any dealings or 
transactions or be otherwise associated with such persons or entities. 



 

 

G. Concessionaire, as a part of the consideration hereof, does hereby covenant and agree that in the event 

facilities are constructed, maintained, or otherwise operated on the said property described in this 

Agreement for a purpose for which a DOT program or activity is extended or for another purpose involving 
the provision of similar services or benefits, Concessionaire shall maintain and operate such facilities 

and services in compliance with all other requirements imposed pursuant to 49 CFR Part 21, 
Nondiscrimination in Federally Assisted Programs of the Department of Transportation, and as said 

Regulations may be amended. 

 
Section 18.08 General Civil Rights Provisions (Required by the FAA) 

 
A. Concessionaire agrees that it will comply with pertinent statutes, Executive Orders and such rules as are 

promulgated to ensure that no person shall, on the grounds of race, creed, color, national origin, sex, 

age, or handicap be excluded from participating in any activity conducted with or benefiting from Federal 
assistance. This provision is in addition to that required of Title VI of the Civil Rights Act of 1964. 

 
B. This provision also obligates Concessionaire or its transferee for the period during which Federal 

assistance is extended to the airport through the Airport Improvement Program, except where Federal 

assistance is to provide, or is in the form of personal property; real property or interest therein; structures 

or improvements thereon. 

 
C. In these cases the provision obligates the party or any transferee for the longer of the following periods: 

 
1. the period during which the property is used by the airport sponsor or any transferee for a purpose 

for which Federal assistance is extended, or for another purpose involving the provision of similar 
services or benefits; or 

 
2. the period during which the airport sponsor or any transferee retains ownership or possession of the 

property. 
 

Section 18.09 Title VI Civil Rights Provisions (Required by the FAA) 

 
A. During the performance of this contract, Concessionaire, for itself, its assignees, and successors in 

interest agrees as follows: 
 

1. Compliance with Regulations: Concessionaire (hereinafter includes consultants) will comply with the 
Title VI List of Pertinent Nondiscrimination Statutes and Authorities, as they may be amended from 
time to time, which are herein incorporated by reference and made a part of this contract. 

 

2. Non-discrimination: Concessionaire, with regard to the work performed by it during the contract, will 
not discriminate on the grounds of race, color, or national origin in the selection and retention of 
subcontractors, including procurements of materials and leases of equipment. Concessionaire will 
not participate directly or indirectly in the discrimination prohibited by the Acts and the Regulations, 
including employment practices when the contract covers any activity, project, or program set forth 
in Appendix B of 49 CFR part 21. 

 
3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all 

solicitations, either by competitive bidding, or negotiation made by the contractor for work to be 

performed under a subcontract, including procurements of materials, or leases of equipment, each 

potential subcontractor or supplier will be notified by Concessionaire of the Concessionaire's 

obligations under this Agreement and the Acts and the Regulations relative to Non-discrimination on 

the grounds of race, color, or national origin. 

 
4. Information and Reports: Concessionaire will provide all information and reports required by the Acts, 

the Regulations, and directives issued pursuant thereto and will permit access to its books, records, 

accounts, other sources of information, and its facilities as may be determined by the sponsor or the 
Federal Aviation Administration to be pertinent to ascertain compliance with such Acts, Regulations, 

and instructions. Where any information required of Concessionaire is in the exclusive possession 
of another who fails or refuses to furnish the information, Concessionaire 



 

 

will so certify to the sponsor or the Federal Aviation Administration, as appropriate, and will set 

forth what efforts it has made to obtain the information. 
 

5. Sanctions for Noncompliance: In the event of Concessionaire's noncompliance with the Non­ 
discrimination provisions of this contract, the sponsor will impose such contract sanctions as it or the 
Federal Aviation Administration may determine to be appropriate, including, but not limited to: 

 
a. Withholding payments to Concessionaire under this Agreement until Concessionaire 

complies; and/or 

 
b. Cancelling, terminating, or suspending this Agreement, in whole or in part. 

 
6. Incorporation of Provisions: Concessionaire will include the provisions of paragraphs one through 

six in every subcontract, including procurements of materials and leases of equipment, unless 
exempt by the Acts, the Regulations and directives issued pursuant thereto. Concessionaire will take 

action with respect to any subcontract or procurement as the sponsor or the Federal Aviation 
Administration may direct as a means of enforcing such provisions including sanctions for 

noncompliance. Provided, that if Concessionaire becomes involved in, or is threatened with litigation 
by a subcontractor, or supplier because of such direction, Concessionaire may request the sponsor 

to enter into any litigation to protect the interests of the sponsor. In addition, Concessionaire may 

request the United States to enter into the litigation to protect the interests of the United States. 

 
B. Title VI List of Pertinent Nondiscrimination Authorities-During the performance of this contract, 

Concessionaire, for itself, its assignees, and successors in interest (hereinafter referred to as the 

"contractor") agrees to comply with the following non-discrimination statutes and authorities; including 
but not limited to: 

 

• Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits 

discrimination on the basis of race, color, national origin); 

• 49 CFR part 21 (Non-discrimination In Federally-Assisted Programs of The Department of 
Transportation-Effectuation of Title VI of The Civil Rights Act of 1964); 

• The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 
U.S.C. § 4601), (prohibits unfair treatment of persons displaced or whose property has been 
acquired because of Federal or Federal-aid programs and projects); 

• Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, (prohibits 

discrimination on the basis of disability); and 49 CFR part 27; 

• The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits 
discrimination on the basis of age); 

• Airport and Airway Improvement Act of 1982, (49 USC§ 471, Section 47123), as amended, (prohibits 
discrimination based on race, creed, color, national origin, or sex); 

• The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and 
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and Section 
504 of the Rehabilitation Act of 1973, by expanding the definition of the terms "programs or 
activities" to include all of the programs or activities of the Federal-aid recipients, sub-recipients and 
contractors, whether such programs or activities are Federally funded or not); 

• Titles II and Ill of the Americans with Disabilities Act of 1990, which prohibit discrimination on the 
basis of disability in the operation of public entities, public and private transportation systems, places 
of public accommodation, and certain testing entities (42 U.S.C. §§ 12131 - 12189) as implemented 
by Department of Transportation regulations at 49 CFR parts 37 and 38; 

• The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 47123) (prohibits 
discrimination on the basis of race, color, national origin, and sex); 

• Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations 

and Low-Income Populations, which ensures non-discrimination against minority populations by 

discouraging programs, policies, and activities with disproportionately high and adverse human 

health or environmental effects on minority and low-income populations; 

• Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, 
and resulting agency guidance, national origin discrimination includes discrimination because of 
limited English proficiency (LEP). To ensure compliance with Title VI, you must take 



 

 

reasonable steps to ensure that LEP persons have meaningful access to your programs (70 Fed. 
Reg. at 74087 to 74100); 

• Title IX of the Education Amendments of 1972, as amended, which prohibits you from 
discriminating because of sex in education programs or activities (20 U.S.C. 1681 et seq). 

 

Federal Fair Labor Standards Act {Federal Minimum Wage) 
 

All contracts and subcontracts that result from this solicitation incorporate by reference the provisions of 

29 CFR part 201, the Federal Fair Labor Standards Act (FLSA), with the same force and effect as if given 

in full text. The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor standards for full 

and part time workers. 
 

The contractor has full responsibility to monitor compliance to the referenced statute or regulation. The 

contractor must address any claims or disputes that arise from this requirement directly with the U.S. 

Department of Labor- Wage and Hour Division. 
 

Occupational Safety and Health Act of 1970 
 

All contracts and subcontracts that result from this solicitation incorporate by reference the requirements of 
29 CFR Part 1910 with the same force and effect as if given in full text. Contractor must provide a work 
environment that is free from recognized hazards that may cause death or serious physical harm to the 
employee. The Contractor retains full responsibility to monitor its compliance and their subcontractor's 
compliance with the applicable requirements of the Occupational Safety and Health Act of 1970 (20 CFR Part 
1910). Contractor must address any claims or disputes that pertain to a referenced requirement directly with 
the U.S. Department of Labor - Occupational Safety and Health Administration. 

 
Section 18.10 Merger Clause 

 
This Agreement, along with any exhibits, appendices, addendums, schedules, and amendments hereto, 

encompasses the entire agreement of the parties, and supersedes all previous understandings and 
agreements between the parties, whether oral or written. The parties hereby acknowledge and represent, 

by affixing their hands and seals hereto, that said parties have not relied on any representation, assertion, 

guarantee, warranty, collateral contract or other assurance, except those set out in this Agreement, made by 
or on behalf of any other party or any other person or entity whatsoever, prior to the execution of this 

Agreement. The parties hereby waive all rights and remedies, at law or in equity, arising or which may arise 
as the result of a party's reliance on such representation, assertion, guarantee, warranty, collateral contract 

or other assurance. 
 

Section 18.11 Article and Section Headings 
 

The titles and headings contained in this Agreement and the subject organization are used only to facilitate 
reference, and in no way define or limit the scope or intent of any of the provisions of this Agreement. 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

DFW AIRPORT BOARD SIGNATURES 
 

IN WITNESS WHEREOF, the persons whose names appear below have affixed their signatures hereto on behalf of their 
respective principals as of the dates shown: 

 
 
 
 

DALLAS/FORT WORTH INTERNATIONAL AIRPORT BOARD 
 
 
 
 Signature:                                                                                        
                              Chief Executive Officer (or his Designee) 
 
 
 Print Name:  Zenola Campbell  
 
 
 Title: Vice President Concessions  
 
 
 Date   
 
 
 
 
 
APPROVED AS TO FORM:   
 
 
  
Legal Counsel for the Board 
 
 
 
 

 
 
 
COMPANY NAME 
 

 
               Signature:                                                                                                        
 
 
 Print Name:      
 
 
 Title:                       
 
                                
  Date  



 

 

Exhibit "A" 

PREMISES DESCRIPTION 

A. The Premises shall consist of the following location, with estimated allocable square footage: 

 
Terminal 

 

ID Number 

Column 

Number 

 

Gate 

Square 

Footage 

Name of Business 

 

 

 

 

    

 

B. The estimated square footage allocable to the location of the Premise is hereby adjusted to actual 
square footage upon completion of construction, using measurement criteria determined by the 
Board in its sole discretion: 

 
Terminal 

 

ID Number 

Column 

Number 

 

Gate 

Square 

Footage 

Name of 

Business 

      

 

 

 

 

 

 

 

Acknowledged: 

 

 

  

 

Agent of Concessionaire  Agent of the Board 

 

   

Date  Date 

 

Any rents, fees or charges based upon square footage will be adjusted based upon actual 
measurements. 



Exhibit “B” 

Menu/Merchandise List 

See below 

In addition, an updated Menu/Merchandise List is due upon execution of the lease and a 

final Merchandise List is due prior to the location opening for business.  

 



Exhibit "C-1" 

CONCESSIONAIRE’S APPROVED CONSTRUCTION SCHEDULE   

To be added after code approval.  

 



Exhibit "C" 

SAMPLE CONSTRUCTION SCHEDULE 

 
TIMELINE SCHEDULE FOR TENANT PROJECTS:   

Design Process       Days for Completion
   

 Date of Notice to Proceed Letter    Day      1 
 Predesign Meeting (15 Days)    Day    16 
 30% Schematic Design (30 Days)    Day   46   
 TPC Review of Schematic Design  (5 Days)  Day    51  
 95% Construction Document Review (30 Days)  Day    81 
 TPC Review of Construction Doc (5 Days)  Day    86 
 Code Submittal for permit (5 Days)   Day    91 
 Code Review (14 Days)     Day  105 
 Potential Resubmittal (14 Days)    Day  119 
 Code Approval Permit Issued (14 Days)  
 Pre Construction Meeting  (5 Days)   Day  138 

 
 Construction Process 
 Construction Timeline                  90 to 150  
 
 Total Project Process                        228 to 288 

 



 

Location (Gate): Operator/Company: Contract Number: Location ID: Period From: To:

Gross Receipts January February March April May June July August September October November December
Total Gross 

Receipts

Percent 

Rate
Total Percent Rent

Category 1
$0.00 $0.00

Category 2
$0.00 $0.00

Category 3
$0.00 $0.00

Category 4
$0.00 $0.00

Category 5
$0.00 $0.00

Category 6
$0.00 $0.00

Total
$0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Informational January February March April May June July August September October November December Total Informational

Amounts deducted for 

mixed beverage tax & 

not included above

$0.00

Other Informational (if 

needed)
$0.00

Total Informational $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Total Gross Receipts Subject to Percent Rent

Total Percent Rent

Minimum Annual Guarantee (MAG)

Greater of MAG or Total Percent Rent

Less: Prior Payments

Balance Due/(Overpayment)

*Signature is required from an independent Certified Public Accountant or authorized Corporate Officer, in accordance with the terms of this lease.

Exhibit "D"

DFW International Airport - Annual Certified Gross Receipts Report

Comment Box:  Explain any variance from Gross Receipts previously reported through CSA.

$0.00

$0.00

$0.00

(Printed Name) (Company/Title)

$0.00

By signing below, I certify that the Gross Receipts reported to the DFW Airport Board during the period of  to  are in 

accordance with the terms of this Agreement.

(Signature*) (Date)
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EXHIBIT F 
 

AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRISE (ACDBE) 
SPECIAL CONTRACT PROVISIONS 

 
An ACDBE participation commitment has been established for this Agreement, as 
noted in Article One (1) of this Agreement and stated in its Commitment to Airport 
Concessions Disadvantaged Business Enterprise (ACDBE) Participation form. 
Such participation is a contractual commitment upon execution of this Agreement. 

 
A. GENERAL REQUIREMENTS 

 
1. It is the policy of DFW International Airport (“Airport” or Board”) that 

ACDBEs as defined in 49 CFR Part 23 (“Part 23”) shall have the maximum 
opportunity to participate in the performance of contracts financed in whole 
or in part with federal funds under this Agreement. The Airport has 
developed and implemented an ACDBE program as required under 
Department of Transportation 49 CFR Part 23. The ACDBE program 
objective is to ensure full and fair access to concession opportunities for 
all businesses and in particular for ACDBE businesses. 

 
2. Concessionaire acknowledges that it is a “concessionaire” as that term is 

defined in 49 C.F.R. § 23.3. 
 

3. This Agreement is subject to the requirements of the U.S. Department of 
Transportation’s regulations, 49 CFR Part 23.9. Concessionaire agrees that 
it will not discriminate against any business owner because of the owner’s 
race, color, national origin, or sex in connection with the performance of 
this Agreement or any management agreement, subcontract, purchase 
or lease agreement, or other agreement covered by 49  CFR  Part  23. The 
Concessionaire or contractor agrees to include the above statements in 
any subsequent concession agreement or contract covered by 49 CFR Part 
23 that it enters and cause those businesses to similarly include the 
statements in further agreements. Failure by Concessionaire to carry out 
these requirements is a material breach of this Agreement, which may 
result in the termination of this Agreement or such other remedy as the 
Board deems appropriate. 

 
4. The Business Diversity & Development Department (“BDDD”) is 

responsible to ensure compliance with all the Airport’s Business Diversity 
Programs, policies and procedures. The Airport’s Vice President of BDDD 
has been designated as the ACDBE Liaison Officer. In that capacity, the 
Vice President is responsible for compliance with all aspects of the ACDBE 
program. The Vice President has established an overall, annual ACDBE 
goal for the Airport. 

 

5. Concessionaire specifically agrees to comply with all applicable provisions 
of the Board’s ACDBE Policy and Procedures Manual and any 
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amendments thereto. ACDBE and Non-ACDBE business partners, sub-
concessionaires, vendors, contractors and subcontractors shall also be 
required to agree to comply with all applicable provisions of the Board’s 
ACDBE Policy and Procedures Manual (“Manual”). 

 
6. BDDD and/or the Airport may make changes to the existing policy, 

procedures, and contract provisions. Any future changes supersede 
past policies, procedures, contract provisions. The Concessionaire, 
business partners and sub concessionaires are responsible to  be aware 
of future changes. 

 
7. Any lease/concession subject to an ACDBE goal or a zero ACDBE goal 

initially, will be evaluated for a new ACDBE goal upon transfer or sale of 
ownership interest, for a new goal determination. 

 
8. Concessionaire shall maintain records showing: 

 
(a) Contractor, subcontractor, supplier awards including awards to 

ACBDEs, 
 

(b) Specific efforts to identify and award such contracts to ACDBEs, 
 

(c) Executed contracts with ACBDE showing actual ACDBE 
participation. 

 
9. Failure to comply with the Airport’s ACDBE policies or 49 CFR Part 23, 

or any other applicable laws or regulations, shall constitute a material 
breach of this Agreement, and shall be cause for termination of this 
Agreement and entitle to Airport to any and all remedies available at law 
or equity. 

 
10. A Concessionaire must be in compliance with the ACDBE Regulations, 

Policies, Procedures and ACDBE Contract Provisions 90 days prior to a 
solicitation submittal or their proposal will be deemed non-responsive. 

 
B. ADMINISTRATIVE REQUIREMENTS 

 
1. Concessionaire is charged with knowledge of and is solely responsible 

for complying with each requirement of Part 23 in maintaining its 
participation commitment or demonstrating a good faith effort as 
described below. Should any questions arise regarding specific 
circumstances, Concessionaire must consult Part 23,  appropriate DOT 
Rules and Regulations, or may contact the BDDD office at 972- 973-
5500. 

 
2. Concessionaire shall appoint a high-level official, who will report directly 

to Concessionaire’s chief executive officer or equivalent to administer 
and coordinate Concessionaire’s ACDBE  contractual  commitments 
and obligations under 49 CFR Part 23. 
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3. Concessionaire in a joint venture relationship agrees to submit all of the 
following information by the respective due date/time period: 

 
(a) A copy of the fully executed Joint Venture Operating Agreement, 

corresponding organizational chart, and roles and responsibilities 
of the joint venture partners in the form submitted to the Airport 
for approval. 

 

(b) Submittal of the executed loan agreement, including the 
repayment agreement and guaranty documents within 10 days of 
execution, if applicable. 

 

(c) Submittal of advance schedule of management committee 
meetings and minutes of such management committee meetings 
within 30 days  of such meetings for review by the Airport’s 
Business Diversity & Development Department. 

 

(d) Submittal of distribution statements of profits and losses and 
balance sheet within 30 days of issuance for review by the 
Airport’s Business Diversity & Development Department. 

 

(e) Submittal of reconciliation of distributions to actual profits/losses 
including an accounting of reserves within 30 days of issuance 
for review by the Airport’s Business Diversity & Development 
Department. 

 

(f) Submittal of the final joint venture tax return(s) including K-1 
statements. 

 

(g) Submittal of joint venture activity reports by the ACDBE partner 
and acknowledged by the non-ACDBE partner detailing the 
activity of the ACDBE partner in relation to its assigned role in the 
operation and a detailed summary of its activities for the 
preceding quarter within 30 days of the end of each quarter 
commencing on the opening date of said location for review by 
the Airport’s Business Diversity & Development Department. 
Including the activity reports any activity regarding capital 
contributions, loans, etc. 

 

(h) Documentation of all capital contributions made by the ACDBE 
joint venture partner and non-ACDBE joint venture partner 
including any promissory notes. The joint venture partners shall 
be responsible for submitting these promptly as they occur for 
review by the Airport’s Business Diversity & Development 
Department 

 

(i) Submittal of any proposed amendment to the Joint Venture 
Operating Agreement to the Airport’s Business Diversity & 
Development Department for review and approval 90 days prior 
to its effective date. 
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(j) Submittal of changes to roles and responsibilities of the joint 
venture partners to the Airport’s Business Diversity & 
Development Department for review and approval prior to their 
effective date. 

 

(k) Annual submittal of reconciliation of Administrative Fees by all 
parties and verification and documentation evidencing those fees 
represent a recovery of costs to the provider. 

 

(l) Submittal of additional information related to the above in order 
to demonstrate compliance with 49 CFR Part 23 and the FAA’s 
Joint Venture Guidance as may be requested by the Airport from 
time to time. 

 

(m) Submittal of tenant finish out forms and reports associated with 
the design and construction of the Concessionaire’s location(s) 
including but not limited to contractor utilization forms, contractor 
payment reports and lien waivers. 

 

(n) Failure to submit the above comply with any other aspect of the 
Program requirements may constitute a material breach of this 
Lease, entitling the Board to exercise any remedy available in this 
agreement/contract, the Program requirements or applicable law. 

 
Concessionaire shall provide BDDD access to  all  books,  records, accounts 
and personnel. Such access will be used for, among other purposes, 
determining ACDBE participation and compliance with the ACDBE and 
M/WBE Policy and Procedures Manual. Concessionaire may be subject to 
interim and post-contract ACDBE audits. Audit determination(s) regarding 
Concessionaire’s compliance with the ACDBE and M/WBE Policy and 
Procedure Manual may be considered and have a bearing on consideration 
of Concessionaire for award of future contracts. 

 
C. GOALS AND GOOD FAITH EFFORTS 

 
1. Determining Responsive, Non-Responsive and Good Faith Efforts (Pre- 

Award) 

(a) Each Concessionaire must comply with the terms and conditions 
of the ACDBE Program Policy and Administrative Procedures in 
making its proposal and, if awarded the lease, in performing all 
work thereunder. A Concessionaire’s failure to comply with any 
Rules or Regulations promulgated pursuant thereto, or any 
additional requirements contained herein may render a proposal 
non-responsive and may constitute cause for rejection. 

(b) Responsive; compliance with requirements. If a proposal meets 
the Contract Specific Goal, provides the necessary information, 
documentation, forms fully executed and outlined in the ACDBE 
Program Policy and Administrative Procedures, or shows an 
adequate good faith effort in accordance with the ACDBE Program 
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Policy and Administrative Procedures, then BDDD shall notify the 
procuring department to regard the proposal as responsive. 

 
(c) Non-Responsive; failure to meet requirements. If a proposal 

subject to a Contract Specific Goal does not meet the contract 
specific goal or provide the necessary information, documentation, 
forms fully executed and outlined in the ACDBE Program Policy 
and Administrative Procedures, then BDDD shall notify the 
procuring department to regard the proposal as non-responsive. 
Such determination shall result in no further consideration of the 
proposal by the Airport Board and is not appealable. 

 
(d) If BDDD establishes a Contract Specific Goal, the goal will be 

stated in the Advertisement and Invitation to proposal. In order to 
comply with the proposal requirements of the solicitation and the 
ACDBE Program Policy and Administrative Procedures, a 
Concessionaire must either meet the Contract Specific Goal or 
demonstrate that the Concessionaire has made sufficient good 
faith efforts to meet the Contract Specific Goal. If the 
Concessionaire will not meet the ACDBE goal, it shall nevertheless 
be eligible for award of the Contractor/Concessionaire if it can 
demonstrate to BDDD that it has made good faith efforts to meet 
the goal. This good faith effort documentation must be submitted 
with the Proposers proposal. 

 
2. In evaluating a Concessionaire’s good faith efforts submission, BDDD will 

only consider those documented efforts that occurred prior to the good 
faith effort submission 

 
(a) The submission of good faith efforts documentation is a matter 

of responsiveness and shall include a specific response to each 
of the good faith effort criteria under the guidance of 49 CFR Part 
26. The responses to the criteria are considered when assessing 
whether a Concessionaire made good faith efforts to meet the 
ACDBE Goal. The criteria are minimally considered as good faith 
efforts and demonstrate specific initiatives made in attempting to 
achieve the ACDBE Goal. The criteria should not be considered 
as a template, checklist or some quantitative formula. A 
Concessionaire is required to meet all criteria outlined and 
provide support documentation for good faith efforts to be 
assessed. Mere pro forma efforts are not good faith efforts to 
meet the ACDBE Goal. This means that a Concessionaire must 
show that it took all necessary and reasonable steps to achieve 
an ACDBE Goal, which, by their scope, intensity, and 
appropriateness to the objective, could reasonably be expected 
to meet the ACDBE Goal, even if they were not fully successful. 
Failure of the Concessionaire to demonstrate adequate good faith 
efforts as to any one of the outlined criteria shall render the 
overall good faith showing insufficient and the proposal non- 
responsive. The Airport will evaluate the good faith efforts on 
quality,  quantity,  and  intensity  of  the  different kinds of efforts 
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that the Concessionaire has made based on the regulations and 
the guidance in 49 C.F.R. part 26. NOT SUBMITTING PROPER 
SUPPORT DOCUMENTATION IS NOT EVIDENCE OF A 
PROPER DEMONSTRATION OF GOOD FAITH EFFORT. 
SUBMITTAL OF THE CRITERIA, WITH NO ADDITIONAL 
DOCUMENTATION,    WILL    NOT    BE    CO NS I DE RE D AD 
EQ U AT E  D EM O N ST R AT I O N      OF     GOOD  FAITH 
EFFORT. Concessionaires are not limited to these particular areas 
and may include other efforts deemed appropriate. For additional 
guidance concerning good faith efforts, please refer to the 
Electronic Code of Federal Regulations (CFR 49 Part 26, Appendix 
A). 

 
(b) Conducting market research to identify small business 

concessionaires and suppliers and solicit through all reasonable 
and available means the interest of all certified ACDBEs that have 
the capability to perform the work of the agreement. This may 
include attendance at any pre-bid or pre-proposal meetings to 
discuss partner or teaming agreements, subcontracting and 
supplier opportunities (acceptable documentation shall include 
copies of the meeting sign-in sheets with Concessionaire name 
noted as  signed-in) and business matchmaking meetings and 
events, advertising and/or written notices, posting of Notices of 
Sources Sought and/or Requests for Proposals, written notices or 
emails to all ACDBEs listed in the State and/or Local respective 
directories of firms that specialize in the areas of work desired (as 
noted in the ACDBE directory) and which are located in the area 
or surrounding areas of the project. The Concessionaire should 
solicit this interest as early in the acquisition process as practicable 
to allow the ACDBEs to respond to the solicitation and submit a 
timely offer for the agreement. The Concessionaire should 
determine with certainty if the ACDBEs are interested in taking 
appropriate steps to follow up initial solicitations at least three (3) 
business days prior to bid opening. 

 
(c) Selecting portions of the work to be performed by ACDBEs in order 

to increase the likelihood that the ACDBE goals will be achieved. 
This includes, where appropriate, breaking out roles and 
responsibilities into meaningful and significant assignments to 
facilitate ACDBE participation, even when the Concessionaire 
might otherwise prefer to perform these work items with its own 
forces. This may include, where possible, establishing flexible 
timeframes for performance and delivery schedules in a manner 
that encourages and facilitates ACDBE participation. 

 
(d) Providing interested ACDBEs with adequate information about the 

requirements of the agreement in a timely manner to assist them 
in responding to a solicitation with their offer for the agreement. 

 
(e) Negotiating in good faith with interested ACDBEs. It is the bidder's 

responsibility to make a portion of the work available to ACDBE 
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sub-concessionaire and suppliers and to select those portions of 
the work or material needs consistent with the available ACDBE 
subcontractors and suppliers, so as to facilitate ACDBE 
participation. Evidence of such negotiation includes the names, 
addresses, and telephone numbers of ACDBEs that were 
considered; a description of the information provided regarding the 
plans and specifications for the work selected for subcontracting; 
and evidence as to why additional Agreements could not be 
reached for ACDBEs to perform the work. A bidder using good 
business judgment would consider a number of factors in 
negotiating with subcontractors, including ACDBE subcontractors, 
and would take a firm's price and capabilities as well as contract 
goals into consideration. However, the fact that there may be some 
additional costs involved in finding and using ACDBEs is not in 
itself sufficient reason for a bidder's failure to meet the contract 
ACDBE goal, as long as such costs are reasonable. Also, the 
ability or desire of a prime contractor to perform the work of a 
contract with its own organization does not relieve the bidder of the 
responsibility to make good faith efforts. Prime contractors are not, 
however, required to accept higher quotes from ACDBEs if the 
price difference is excessive or unreasonable. 

 
(f) Not rejecting ACDBEs as being unqualified without sound reasons 

based on a thorough investigation of their capabilities. The 
contractor's standing within its industry, membership in specific 
groups, organizations, or associations and political or social 
affiliations (for example union vs. non-union status) are not 
legitimate causes for the rejection or non-solicitation of bids in the 
contractor's efforts to meet the project goal. Another practice 
considered an insufficient good faith effort is the rejection of the 
ACDBE because its quotation for the work was not the lowest 
received. However, nothing in this paragraph shall be construed to 
require the bidder or prime contractor to accept unreasonable 
quotes in order to satisfy contract goals. A prime contractor's 
inability to find a replacement ACDBE at the original price is not 
alone sufficient to support a finding that good faith efforts have 
been made to replace the original ACDBE. The fact that the 
contractor has the ability and/or desire to perform the contract work 
with its own forces does not relieve the contractor of the obligation 
to make good faith efforts to find a replacement ACDBE, and it is 
not a sound basis for rejecting a prospective replacement 
ACDBE's reasonable quote. 

 
(g) Making efforts to assist interested ACDBEs in obtaining bonding, 

lines of credit, or insurance as required by the recipient or 
contractor. 

 
(h) Making efforts to assist interested ACDBEs in obtaining necessary 

equipment, supplies, materials, or related assistance or services. 
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(i) Effectively using the services of available minority/women 
community organizations; minority/women contractors' groups; 
local, State, and Federal disadvantaged business assistance 
offices; and other organizations as allowed on a case-by-case 
basis to provide assistance in the recruitment and placement of 
ACDBEs. 

 
(j) At a minimum, DFW will review the performance of other 

bidders/proposers in meeting the contract goal. For example, when 
the apparent successful bidder/proposer fails to meet the contract 
goal, but others meet it, DFW may reasonably raise the question 
of whether, with additional efforts, the apparent successful 
bidder/proposer  could  have  met  the  goal.  As  provided  in 
§26.53(b)(2)((vi), the bidder must submit copies of each ACDBE 
and non-ACDBE subcontractor quote submitted to the bidder when 
a non-ACDBE subcontractor was selected over a ACDBE for work 
on the contract to review whether ACDBE prices were substantially 
higher; and contact the ACDBEs listed on a contractor's solicitation 
to inquire as to whether they were contacted by the prime. Pro 
forma mailings to ACDBEs requesting bids are not alone sufficient 
to satisfy good faith efforts under the rule. 

 
(k) BDDD will review not only at the different kinds of efforts that the 

Contractor has made but also the quantity and quality of those 
efforts. Efforts that are merely pro-forma are not good faith efforts 
to meet the goal, even if they are sincerely motivated. The scope 
and intensity of the efforts will be considered in determining 
whether the bidder or proposer has achieved a good faith effort. 
Whether other Contractors attained a sufficient level of ACDBE 
participation to meet the Contract Specific Goal will also be taken 
into consideration when determining whether the Contractor in 
question has made a good faith effort. A promise to use ACDBEs 
after Contract award is not considered to be responsive to the 
Contract solicitation or to constitute good faith efforts. BDDD will 
also consider if, given all relevant circumstances, the Contractor’s 
efforts could reasonably be expected to produce a level of ACDBE 
participation sufficient to meet the goal. 

 
(l) Whether or not the Contract Specific Goal has been met and/or 

whether there were sufficient good faith efforts is considered a 
matter of the Contractor’s responsiveness. The requirement to 
submit documentation that the Contract Specific Goal has been 
met or good faith efforts documentation has been submitted in the 
manner prescribed by BDDD is considered a matter of the 
Contractor’s responsiveness. The Airport Board will only award 
Contracts to Contractors determined to be responsive. If a 
Contractor fails to submit good faith efforts documentation with the 
bid or proposal, it waives the right to appeal the BDDD’s decision 
that sufficient good faith efforts were not made. The Vice President 
of BDDD or designee shall determine whether the Contractor made 
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the required good faith efforts and, if not, shall recommend that the 
Contractor be deemed non-responsive. 

 
(m) If a Concessionaire, that has submitted good faith efforts 

documentation, desires a review of BDDD’s decision, it must file a 
written request for an appeal within two (2) business days after 
receipt of the written decision to the following Reconsideration 
Official: 

 
Executive Vice President Administration & Diversity 
DFW Airport, 2400 Aviation Drive 
P.O. Box 619428 
DFW Airport, TX 75261-9428 

 
(n) As part of the reconsideration, the Concessionaire will have the 

opportunity to meet in person with the Reconsideration Official to 
discuss the issue of whether it met the goal or made adequate 
good faith efforts to do so. The Concessionaire will also have the 
opportunity to provide written documentation or argument 
concerning the issue of good faith. Arguments, evidence, and 
documents supporting the basis for the appeal must be received 
no later than two (2) business days after the notice of appeal is 
filed. The Reconsideration Official’s decision shall be made based 
solely on the entire administrative record presented with the 
original good faith efforts documentation. No new additional 
information or documentation can be provided or allowed for 
review. The Reconsideration Official will issue a final written 
decision in response to the appeal. 

 
(o) Failure of the bidder or proposer to show good faith efforts as to 

any one (1) of the criteria listed above shall render its overall good 
faith effort insufficient and its bid or proposal deemed non- 
responsive. 

 
3. ACDBE Commitment Modification (Post Award) 

 
(a) The Concessionaire has a continuing obligation as a covenant of 

performance to meet the ACDBE utilization to which it committed 
to at Contract award. If amendments or other modifications are 
made to agreements with ACDBEs, and if said changes affect the 
ownership interest, dollar value or scope of work of said 
ACDBEs, Concessionaire shall immediately notify BDDD in 
writing 60 days in advance of such changes, regardless of 
whether such changes have been reduced to writing at the time 
of notification. Concessionaire must make good faith efforts to 
maintain its ACDBE participation commitment. Concessionaire 
cannot terminate/substitute/modify or otherwise change the terms 
of its ACDBE commitment without the prior written consent and 
approval of BDDD. This includes, but is not limited to, instances 
in which the Concessionaire seeks to perform work originally 
designated for an  ACDBE  with its own forces or those of an 
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affiliate, a non-ACDBE or another ACDBE. If Concessionaire 
during Agreement performance must replace an ACDBE for any 
reason, it must follow the provisions herein governing the 
substitution of ACDBEs and make documented good  faith efforts 
to meet its original ACDBE participation commitment. 

 
(b) Concessionaire must demonstrate good cause to terminate an 

ACDBE business partner, Concessionaire, or supplier, etc. Good 
cause includes the  following circumstances: 

 
i. The Concessionaire shall utilize the specific ACDBEs listed in 

the in the proposal, ACDBE Intent to Perform, and Joint 
Venture Agreement to perform the work and supply the 
materials for which each is listed unless the Concessionaire 
obtains BDDD written consent as provided in this section; and 

 
ii. The Concessionaire shall not be entitled to any ACDBE Credit 

for work or material unless it is performed or supplied by the 
listed ACDBE. 

 
(c) The Concessionaire shall document good cause to terminate or 

substitute an ACDBE. For purposes of this paragraph, good cause 
includes the following circumstances: 

 
i. The listed ACDBE fails or refuses to execute the Joint 

Venture agreement, lease, or sublease. 
 

ii. The listed ACDBE fails or refuses to perform the work of its 
as outlined in the roles and responsibilities of the Joint 
Venture agreement or lease in a way consistent with normal 
industry standards. Provided, however, that good cause 
does not exist if the failure or refusal of the ACDBE to 
perform its work on the lease or sub-lease results from the 
bad faith or discriminatory action of the Concessionaire. 

 

iii. The listed ACDBE fails or refuses to meet the 
Concessionaire’s reasonable, nondiscriminatory bond 
requirements. 

 
iv. The listed ACDBE becomes bankrupt, insolvent, or exhibits 

credit unworthiness. 
 

v. The listed ACDBE is ineligible to work on public works 
projects because of suspension and applicable state law. 

 
vi. It has been determined that the listed ACDBE is not a 

responsible Concessionaire 
 

vii. The listed ACDBE voluntarily withdraws from the project and 
provides to you written notice of its withdrawal. 
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viii. The listed is ineligible to receive ACDBE credit for the type of 
work required. 

 
ix. An ACDBE owner dies or becomes disabled with the result 

that the listed ACDBE is unable to complete its work on the 
Contract. 

 
x. Other documented good cause that BDDD determines 

compels the termination of the ACDBE/ sub-Concessionaire. 
Provided, that good cause does not exist if the Concessionaire 
seeks to terminate an ACDBE it relied upon to obtain the 
Concession Lease so that the Concessionaire can self- 
perform the work for which the ACDBE Concessionaire was 
engaged or so that the Concessionaire can substitute another 
ACDBE or non-ACDBE after Lease award. 

 
(d) Before transmitting to BDDD its request to terminate and/or 

substitute an ACDBE, the Concessionaire must give notice in 
writing to the ACDBE with a copy to BDDD of its intent to request 
to terminate and/or substitute, and the reason for the request. 

 
(e) The Concessionaire must give the ACDBE five business days to 

respond to the Concessionaire’s notice. The ACDBE must advise 
BDDD and the Concessionaire of the reasons, if any, why it objects 
to the proposed termination of its participation and why BDDD 
should not approve the Concessionaire’s action. If required in a 
particular case as a matter of public necessity (e.g. safety), BDDD 
may provide a respond period shorter than five days. 

 
(f) In addition to post-award terminations, the provisions of this 

section apply to pre-award deletions of or substitutions for ACDBE 
firms put forward by bidders/proposals in bids/proposals. 

 
i. When a ACDBE Concessionaire is terminated as provided in  

paragraph (f) of this section, or fails to complete its work on 
the contract for any reason, you must require the prime 
contractor to make good faith efforts to find another ACDBE 
subcontractor to substitute for the original ACDBE. These 
good faith efforts shall be directed at finding another ACDBE 
to perform at least the same amount of work under the contract 
as the ACDBE that was terminated, to the extent needed to 
meet the contract goal you established for the procurement. 
The good faith efforts shall be documented by the contractor. 
If the recipient requests documentation under this provision, 
the contractor shall submit the documentation within 7 days, 
which may be extended for an additional 7 days, if necessary, 
at the request of the contractor, and the recipient shall provide 
a written determination to the contractor stating whether or not 
good faith efforts have been demonstrated. 

https://www.ecfr.gov/current/title-49/section-26.53#p-26.53(f)
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(g) A Concessionaire cannot make any of the following changes 
without notifying BDDD 60 days in advance for approval. This 
includes but is not limited to: 

 
i. New Joint Venture with a new concept or RFP 
ii. Sale of a portion of a Joint Venture to a Non-ACDBE or 

ACDBE 
iii. Voluntary termination or return of concession space 
iv. Equity  sale  of  an  ACDBE  Concessionaire  to  a  Non- 

ACDBE or ACDBE 
v. Sale of a Concession Space to Non-ACDBE or ACDBE 
vi. Dissolution of a Joint Venture 

 
4. Failure by the Concessionaire to carry out the requirements of this section 

is a material breach of the Contract and may result in the termination of 
the Contract or such other remedies set forth in Compliance and 
Enforcement section. 

 
5. Good faith efforts during post-award must include, but are not limited 

to: 
 

(a) Solicitation of ACDBEs that are certified in the applicable area 
of work or specialty. 

 
(b) Providing interested ACDBEs with adequate information about 

the plans, specifications, scope of work and requirements of 
this Agreement. 

 
(c) Fairly investigating and evaluating the interested ACDBEs 

regarding their capabilities, not rejecting  ACDBEs  as unqualified 
without sound reasons based on a thorough investigation, and 
providing verification, including a statement giving 
Concessionaire’s reasons for its conclusion that it rejected each 
non-utilized ACDBE because the ACDBE was not qualified. 

 
(d) Negotiating in good faith with interested ACDBEs regarding 

price, using good business judgment and not rejecting 
reasonable quotes from interested ACDBEs, and providing 
written documentation why Concessionaire and any of the 
ACDBEs contacted failed in negotiating an agreement; and 

 
(e) Effectively using the services of available minority and women 

community organizations; chambers and concessionaire groups; 
local, State, and Federal business assistance offices, and other 
organizations that provide assistance in the identification of 
ACDBEs. 

 
7. If Concessionaire is found not to have made continuing good faith efforts 

to meet its ACDBE contractual commitment, it may request administrative 
review  and  final  reconsideration  by  the  Vice  President  of  BDDD. 
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Concessionaire may elect to meet in person to discuss whether 
Concessionaire made continuing good faith efforts in accordance with the 
Policies. 

 
8. Concessionaire may not require exclusive subcontracting or teaming 

agreements with other concessionaires, sub-concessionaires, 
Concessionaires  or vendors. 

 

9. In evaluating Concessionaire’s good faith efforts submission, BDDD will 
only consider those documented efforts that occurred prior to the good 
faith effort submission. 

 
10. Concessionaire must submit an Intent to Perform form for each proposed 

new ACDBE business partner, Concessionaire or supplier. BDDD will 
approve or disapprove the substitution based on Concessionaire’s 
documented  compliance with these provisions. 

 
11. BDDD will look not only at the different kinds of efforts that Concessionaire 

has made but also the quantity and intensity of those efforts. Efforts that 
are merely pro-forma are not good faith efforts to meet the commitments, 
even if they are sincerely motivated. BDDD will also consider if, given all 
relevant circumstances, Concessionaire’s efforts could reasonably be 
expected to produce a level of ACDBE participation sufficient to meet the 
ACDBE Goal. 

 

12. The amount and type of ACDBE participation proposed will become a firm 
commitment upon execution of BDDD approval, Lease Agreement/Board 
Approval and will be monitored by BDDD. The Concessionaire agrees, as 
an expressed condition of its performance, to comply with the 
requirements of 49 CFR Part 23 and the appropriate provisions under the 
lease agreement. 

 
D. COUNTING ACDBE PARTICIPATION 

 
1. BDDD will only count ACDBE participation that results from a commercially 

useful function. For purposes of this part, the term commercially useful 
function has the same meaning as in part 26, § 26.55(c), except that the 
requirements of § 26.55(c)(3) do not apply to concessions. 

 

2. Count the total dollar value of gross receipts an ACDBE earns under a 
concession agreement and the total dollar value of a management contract 
or subcontract with an ACDBE toward the goal. However, if the ACDBE 
enters into a sub concession agreement or subcontract with a non- 
ACDBE, do not count any of the gross receipts earned by the non-ACDBE. 

 
3. When an ACDBE performs as a sub concessionaire or subcontractor for a 

non-ACDBE, count only the portion of the gross receipts earned by the 
ACDBE under its sub agreement. 

 

4. When an ACDBE performs as a participant in a joint venture, count a 
portion of the gross receipts equal to the distinct, clearly defined portion of 

https://www.ecfr.gov/current/title-49/section-26.55#p-26.55(c)
https://www.ecfr.gov/current/title-49/section-26.55#p-26.55(c)(3)
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the work of the concession that the ACDBE performs with its own forces 
toward ACDBE goals. 

 
5. Count the entire amount of fees or commissions charged by an ACDBE 

firm for a bona fide service, provided that, as the recipient, you determine 
this amount to be reasonable and not excessive as compared with fees 
customarily allowed for similar services. Such services may include, but 
are not limited to, professional, technical, consultant, legal, security 
systems, advertising, building cleaning and maintenance, computer 
programming, or managerial. 

 
6. Count 100 percent of the cost of goods obtained from an ACDBE 

manufacturer. For purposes of this part, the term manufacturer has the 
same meaning as in part 26, § 26.55(e)(1)(ii). 

 

7. Count 100 percent of the cost of goods purchased or leased from a 
ACDBE regular dealer. For purposes of this part, the term “regular dealer” 
has the same meaning as in part 26, § 26.55(e)(2)(ii). 

 

8. Count credit toward ACDBE goals for goods purchased from an ACDBE 
which is neither a manufacturer nor a regular dealer as follows: 

 
(a) Count the entire amount of fees or commissions charged for 

assistance in the procurement of the goods, provided that this 
amount is reasonable and not excessive as compared with fees 
customarily allowed for similar services. Do not count any portion 
of the cost of the goods themselves. 

 
(b) Count the entire amount of fees or transportation charges for the 

delivery of goods required for a concession, provided that this 
amount is reasonable and not excessive as compared with fees 
customarily allowed for similar services. Do not count any portion 
of the cost of goods themselves. 

 
9. If a firm has not been certified as an ACDBE in accordance with the 

standards in this part, do not count the firm's participation toward ACDBE 
goals. 

 
10. Do not count the work performed or gross receipts earned by a firm after 

its eligibility has been removed toward ACDBE goals. However, if an 
ACDBE firm certified on April 21, 2005 is decertified because one or more 
of its disadvantaged owners do not meet the personal net worth criterion 
or the firm exceeds business size standards of this part during the 
performance of a contract or other agreement, the firm's participation may 
continue to be counted toward ACDBE goals for the remainder of the term 
of the contract or other agreement (but not extensions or renewals of such 
contracts or agreements). 

 
11. Do not count costs incurred in connection with the renovation, repair, or 

construction of a concession facility (sometimes referred to as the “build- 
out). 

https://www.ecfr.gov/current/title-49/section-26.55#p-26.55(e)(1)(ii)
https://www.ecfr.gov/current/title-49/section-26.55#p-26.55(e)(2)(ii)
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12. Do not count the ACDBE participation of car rental companies toward your 
ACDBE achievements toward this goal. 

 

13. BDDD will evaluate each proposal to determine the responsiveness of the 
proposal to the Policies. In determining if a Concessionaire’s committed 
levels of participation meet or exceed the solicitation’s ACDBE Goal, 
BDDD shall base its determination solely on the information provided in 
the proposal submission. 

 
14. If a joint venture is proposed to meet the ACDBE Goal or any portion 

thereof, the total value of the distinct and clearly defined portions of the 
work of the Contract that the ACDBE will perform with its own workforce, 
reflect its capital contribution, control, management and profits; and for 
which it is at risk will be counted 

 

15. When calculating participation levels, percentages and dollar amounts for 
each ACDBE, Concessionaire cannot round up in determining whether or 
not the total of these amounts meets or exceeds the ACDBE Goal. 

 
16. A Concessionaire cannot require an ACDBE to enter into an exclusive 

arrangement for purposes of submitting its proposal or require the ACDBE 
to enter into a non-compete arrangement post award. 

 

17. Post award, the Concessionaire may count towards its ACDBE contractual 
commitment an ACDBE that is certified by an approved entity during the 
performance of the Agreement if the ACDBE is added to the Agreement or 
substituted for a ACDBE pursuant to the SUBSTITUTIONS OR 
TERMINATIONS section herein. (Must be approved in writing by BDDD) 

 

18. Post award, the participation of a firm not certified as an ACDBE, in 
accordance with the standards of Subpart D of this section, at the time of 
the execution of the contract, shall not count towards an ACDBE 
commitment, except as provided for in §26.87. 

 
19. Concessionaire may not count toward its ACDBE contractual commitment 

the dollar value of work performed by a ACDBE after it has ceased to be 
certified as an ACDBE, except where the ACDBE is no longer certified 
because it has exceeded the size standard. 

 

20. ACDBE Prime Concessionaires can count their self-performance toward 
meeting the ACDBE Goal, but only for the scope of work and at the 
percentage level they will self-perform. 

 
21. When an ACDBE participates in a lease agreement, Concessionaire shall 

count only the value of the work actually performed by the ACDBE toward 
the ACDBE Goal. 

 
22. Concessionaire may meet its ACDBE obligations in any of the following 

ways: 
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(a) 100% ACDBE Participation: If the concessionaire is a certified 
ACDBE, count the total amount of the dollar  value  of  the gross 
receipts the ACDBE earns under this Agreement or the total 
value of a management contract or subcontract with an ACDBE 
toward the ACDBE Goal. An ACDBE prime concessionaire can 
count its self-performance toward meeting the ACDBE Goal, 
but only for the scope of work and at the percentage levels it 
will self-perform. If the ACDBE enters  into a sub-concession 
agreement or subcontract with a non- ACDBE, do not count any 
of the gross receipts earned by the non-ACDBE. 

 
(b) Percentage Participation: For this option, a percentage of the 

business is designated to be owned, operated and/or maintained 
by a certified ACDBE through a sub-lease, management, 
operating and/or franchise agreement. Count only the portion 
of the gross receipts earned by the ACDBE under its agreement 
with the Prime. 

 
(c) Joint Venture Participation: For this option, a proposer enters into 

a joint venture agreement with a certified ACDBE partner. If 
the ACDBE Goal is to be met through a joint venture agreement 
with an ACDBE partner, count the portion of the gross receipts 
equal to the distinct, clearly defined portion of the work of the 
concession that the ACDBE performs with its own forces. To 
be eligible for credit towards meeting the ACDBE Goal, the 
ACDBE partner must share in the financial risks and rewards 
commensurate with the amount of proposed ACDBE 
participation sought to be credited towards the ACDBE Goal. 
For purposes of ACDBE participation, joint ventures are not 
certified as ACDBEs. If Concessionaire will form a new joint 
venture for any purpose that has not been previously approved 
by the Airport, it must submit a Draft Joint Venture Agreement 
to the Airport. Joint Venture Agreements shall be specific to the 
proposed concept and location. 

 
(d) Percentage of Goods/Services towards Vendor Purchases: For 

this option, the proposer designates a percentage of the gross 
revenue that will be committed to the purchase of goods and 
services from ACDBE certified vendors. Count the entire amount 
of fees or commissions charged by an ACDBE for a bona fide 
service, provided that BDDD determine this amount to be 
reasonable and not excessive as compared with fees customarily 
allowed for similar services. Such services may include, but are 
not limited to, professional, technical, consultant, legal, security 
systems, advertising, building cleaning and maintenance, 
computer programming, or managerial services. 

 
(e) Other Legal Arrangement: For this option, the proposer may 

propose some other legal arrangement  so  long  as  it  meets the 
eligibility standards in 49 CFR Part 23. 



ACDBE Contract Provisions_rev03/07/22 - 16  

23. Costs incurred in connection with the renovation, repair, or construction of 
a concession facility (sometimes referred to as the “build-out”) do not count 
towards the ACDBE participation commitment. 

 

24. Concessionaire may count the percentage of ownership or equity of an 
ACDBE towards the ACDBE participation commitment only if the ACDBE 
is performing a commercially useful function. For purposes of these 
provisions, the term commercially useful function has the same meaning 
as in 49 C.F.R. § 26.55(c). 

 
(a) An ACDBE performs a commercially useful function when it is 

responsible for execution of the work of the contract and is 
carrying out its responsibilities by performing, managing, and 
supervising the work involved. To perform a commercially useful 
function, the ACDBE must also be responsible, with respect to 
materials and supplies used on the contract, for negotiating 
price, determining quality and quantity, ordering the materials, 
and installing (where applicable) and paying for the materials 
itself. To determine whether an ACDBE is performing a 
commercially useful function, BDDD will evaluate the amount of 
the work subcontracted, industry practices, whether the amount 
the firm is to be paid under the contract is commensurate with 
the work it is performing, the ACDBE credit claimed for its 
performance of the work, and other relevant factors. 

 
(b) An ACDBE does not perform a commercially useful function if 

its role is limited to that of an extra participant in a transaction, 
contract, or project through which funds are passed to obtain 
the appearance of ACDBE participation. In determining whether 
an ACDBE is such an extra participant, BDDD will examine, 
among other relevant factors, similar transaction, particularly 
those in  which ACDBEs do not participate. 

 
(c) When an ACDBE is presumed not to be performing a 

commercially useful function as provided in this section, the 
ACDBE may present evidence to rebut this presumption. BDDD 
will determine whether the firm is performing a commercially 
useful function given the type of work involved and normal 
industry practices. 

 
25. BDDD will count ACDBE participation where the ACDBE or business 

partner performs a portion of work on the contract and the percentage of 
ownership or equity of the ACDBE in a joint venture. BDDD will allow the 
joint venture to count the portion of the total dollar value of the contract 
equal to the distinct, clearly defined portion of the work of the contract that 
the ACDBE business partner performs with its own forces toward the 
ACDBE commitment and for which it is at risk. 
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26. All ACDBEs listed in the proposal must actually perform a commercially 
useful function in the work of a lease within the area(s) for which they are 
certified and must not act as a conduit. In no case, however, shall an 
ACDBE act as a conduit, nor shall the participation of an ACDBE count 
toward the goal to the extent it fails to perform a commercially useful 
function or knowingly agrees to pass the scope of work for which it is listed 
for participation and is scheduled to perform or supply on a lease, to a non- 
ACDBE or ACDBE firm and/or does not carry out the responsibilities 
required for ACDBE participation by actually performing, managing, 
controlling and supervising the work under a lease. In this type of 
relationship, the ACDBE has not performed a commercially useful function 
and the arranged agreement between the two (2) parties is not consistent 
with standard industry practice. This arrangement does not meet the 
commercially useful function requirement, and therefore the ACDBE’s 
participation does not count toward the ACDBE goal on the lease. Conduit 
is also referred to as a passthrough. 

 
E. JOINT VENTURES 

1. The Airport Board shall encourage where economically feasible joint 
ventures to maximize prime contracting opportunities for ACDBEs on all 
eligible Contracts, including commercial development agreements. 

 

2. If a Contractor engages in a joint venture to satisfy its ACDBE 
commitment, BDDD shall review all contractual agreements or other 
pertinent documents regarding: 

(a) The initial capital investment of each venture partner; 
 

(b) The proportional allocation of profits, losses and risks to each 
venture partner; 

 
(c) The sharing of the right to control the ownership and 

management of the joint venture; 
 

(d) Actual participation of the venture partners in the performance of 
the Contract; 

 
(e) The method of and responsibility for accounting; 

 

(f) The methods by which disputes are resolved; and 

 
(g) Other pertinent joint venture factors. 

 
3. A draft of the proposed joint venture agreement must be submitted with 

the bid or proposal to BDDD for its approval in writing. BDDD shall 
determine the degree of ACDBE participation resulting from the joint 
venture that may be credited towards the Contract Specific Goal. 



ACDBE Contract Provisions_rev03/07/22 - 18  

4. BDDD will count ACDBE participation where the ACDBE or joint venture 
partner performs a portion of work on the Contract and the percentage of 
ownership or equity of the ACDBE in a joint venture. BDDD will allow the 
joint venture to count the portion of the total dollar value of the Contract 
equal to the distinct, clearly defined portion of the work of the Contract 
that the ACDBE joint venture partner performs with its own forces toward 
the ACDBE commitment and for which it is at risk. 

 
5. If, after the award of a contract to a team, any member of the team 

believes that the terms and conditions of the agreement as approved 
by BDDD have not been complied with, then such member may seek 
review and mediation of such agreement before the V ice Pres ident 
of BDDD.   T he request for review must be made in writing. 

 

6. In the event that the mediation with the Vice President, does not 
resolve all disputes, the Vice President of BDDD shall have the option 
of referring mediation proceedings to a qualified outside mediator, the 
costs to be borne by the interested parties. 

 
F. CERTIFICATION 

 
1. In order to count the participation of ACDBEs towards the ACDBE 

Goal, the ACDBE must be certified by an approved entity of the Texas 
Unified Certification Program (“TUCP”). Other certifications are not 
acceptable. 

 
2. Affiliate/Affiliation: Regardless of certification by a recognized agency, 

the ACDBE must be an independent business and not an affiliate of 
any other business including non-ACDBEs. Affiliate means any 
business entity that is affiliated with an ACDBE or with owners of 
such ACDBE or any other business enterprise. Business enterprises 
are affiliates of each other when: 

 

(a) Affiliation exists when one business controls or has the power to 
control another or when a third party (or parties) controls or has 
the power to control both businesses. Control may arise through 
ownership, management, or other relationships or interactions 
between the parties. Control may be affirmative or negative. 
Negative control includes instances where a  minority 
shareholder has the ability, under the concern’s charter, by-laws, 
or shareholder’s agreement, to prevent a quorum or otherwise 
block action by the board of directors or shareholders. 

 
(b) Other  relationships or  identity of  interests between  or 

among parties exist such that affiliation may be found. 

 
(c) Affiliation based on identity of  interest.  Affiliation  may  arise among 

two or more persons with an identity of interest. Identity 
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of interest includes persons connected to another whether by 
birth, marriage or adoption. Individuals or f i r m s that have 
identical or substantially identical business or economic interests 
(such as family members, relatives, individuals or firms w i th 
common investments, or firms that are economically dependent 
through contractual or other relationships (e.g., employees)) may 
be treated as o n e party with such interests aggregated. 

 
(d) Firms owned or controlled by married couples, parties to a civil 

union, parents, children, siblings or relatives are presumed to be 
affiliated with each other if they conduct business with each 
other, such as subcontracts or joint ventures or share or provide 
loans, resources, equipment, locations or employees with one 
another. 

 
3. BDDD in its sole discretion shall determine whether an applicant is 

an independent business. 
 

4. The Concessionaire must submit to BDDD a properly completed ACDBE 
Certification Certificate or letter, with all required attachments, for all 
ACDBEs proposed to be utilized as sub-Concessionaires or suppliers to 
meet the Contract Specific Goal at the time of bid/proposal submission. 
The Airport Board reserves the right to reject the participation of a 
certified firm for credit towards meeting the Contract goal, in its sole 
discretion. Such rejection shall be in writing and state the reason(s) for 
the rejection. BDDD’s decision on the request shall be final. 

 
5. A firm must be certified as an ACDBE at the time of proposal 

submission to be counted towards meeting the Contract Specific Goal 
for purposes of determining Contract award. 

 
6. A firm  must be certified as an ACDBE at the time of substitution or 

replacement to be counted towards the participation commitment. 
 

7. BDDD, the Texas Department of Transportation (TxDOT) and the 
Federal Aviation Administration (FAA) maintain current listings of 
certified ACDBEs. Concessionaire must utilize these Directories to assist 
them in locating ACDBEs for the work required on the lease. BDDD 
maintains a directory of certified firms that have expressed an interest 
in doing business with the Airport Board or are currently doing business 
with the Airport Board. The directory is not a certification database. 
Certifications listed are provided by third-party service providers. 
Proposers may use the directory to assist them in locating ACDBE 
firms for the work required on the lease; however, the certifications 
should be verified through the approved certification agency.  The 
directories are located at: 

• BDDD: https://dfw.diversitysoftware.com/ 

• TxDOT: https://txdot.txdotcms.com/ 

• FAA: https://faa.dbesystem.com/Default.asp 
 

 

https://dfw.diversitysoftware.com/
https://txdot.txdotcms.com/
https://faa.dbesystem.com/Default.asp
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8. ACDBE certification does not constitute a representation or warranty as 
to  the qualifications or capabilities of any certified firm. 

 

G. ACDBE UTILIZATION FORMS AND RELATED DOCUMENTATION 
 

1. Concessionaire must submit completed ACDBE utilization forms as 
required by BDDD. 

 
2. ACDBE Commitment Form: Any commitments to meet the Contract 

Specific Goal must be detailed on the Commitment to ACDBE 
Participation form included with the proposal. Submission of the form 
shall constitute a representation by the Concessionaire to the Airport 
Board that it commits to maintain the ACDBE participation level to which 
it committed to overall at the time of lease award throughout the 
performance of the lease. For leases where the scope of work is defined 
and ACDBE partners/sub-Concessionaires have been selected to 
perform a portion of the work, the Concessionaire also commits to 
maintain and/or exceed the percentage commitment to each individual 
ACDBE partner/sub-Concessionaire. 

 
3. ACDBE Intent to Perform Form: Submission of the Intent to Perform 

as an ACDBE Partner form for each ACDBE shall constitute a 
representation by the Concessionaire to the Airport Board that it believes 
such ACDBE to be certified as an ACDBE to perform the work as 
designated, and the ACDBE is not affiliated with the Concessionaire as 
defined herein. It shall also represent a commitment by the 
Concessionaire that if it is awarded the Agreement, it will enter into an 
agreement with such ACDBE for the work described at the approximate 
price and percentage set forth in the Intent to Perform as an ACDBE 
Partner form. 

 

4. Concessionaire Information Form: Must be submitted at the time 
of proposal submission. 

 
5. Good Faith Effort Documentation: Must be submitted at the time 

of proposal submission if the concessionaire fails to meet the ACDBE 
Goal. 

 
6. Request for Approval of Change to Original Joint Venture 

Commitment Form: For Concessionaire’s participation commitment, 
where an ACDBE firm is a business partner or sub concessionaire, if 
the ACDBE’s information or status changes, Concessionaire must 
immediately notify BDDD of the change and provide a written 
explanation for the change by submitting a Request for Approval of 
Change to Original Joint Venture Commitment form. No change in the 
use of an ACDBE firm will change Concessionaire’s participation 
commitment. Any change in the use of an ACDBE firm shall be 
governed by the SUBSTITUTIONS OR TERMINATIONS provisions 
herein. 
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7. If requested, Concessionaire must provide the BDDD copies of all 
agreements with ACDBE business partners within five (5) business 
days  of the written request. 

 
8. Concessionaire shall timely submit reports and verifications within ten 

(10) business days as requested by the  Vice  President  of  BDDD and 
shall provide such financial information or other information deemed 
necessary to support and document the ACDBE commitment and 
ACDBE participation for this Agreement. The Board shall have the 
right until five (5) years after the expiration or termination of this 
Agreement, to review books, records and financial information of 
Concessionaire, and where applicable, all individuals, business 
partners or other business entities that are engaged in concession 
activity under  this  Agreement,  to  substantiate   compliance with 49 
C.F.R. Part 23, as amended, and any guidance issued by the Federal 
Aviation Administration regarding the interpretation of the federal 
regulations. 

 
H. COMPLIANCE AND ENFORCEMENT 

 
1. These compliance and enforcement provisions address the additional 

contractual remedies available to Board as a result of 
Concessionaire’s failure, if any, to comply with the obligations set forth 
in the ACDBE Program requirements. The contractual remedies set 
forth in the ACDBE Program are also applicable to any failure to 
comply with the Program requirements, as well as any remedies 
available at law or in equity. These remedies are not intended to apply 
to any failure by Concessionaire to comply with other obligations under 
this Agreement unrelated to the Program requirements or preclude 
Board’s recovery of its actual damages for such unrelated breaches. 

 
2. The Concessionaire and its ACDBE business partners must attend 

and participate in onboarding, progress, or non-compliance meetings 
and site visits upon request. The Concessionaire must forward all 
necessary documents and information during the course of 
performance under this Agreement and to close out the agreement and 
must cooperate with BDDD in providing any information, including the 
final accounting for  ACDBE participation on this Agreement. 

 
3. BDDD is empowered to receive and investigate complaints and 

allegations by ACDBEs, third parties or Board Staff, or to initiate its 
own investigations, regarding Concessionaire’s compliance with the 
ACDBE Program requirements. If BDDD determines that an 
investigation is warranted, Concessionaire must fully cooperate with the 
investigation and provide complete, truthful information to the Board 
concerning the investigation and Concessionaire’s compliance with the 
ACDBE Program  requirements. 
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4. The failure of Concessionaire to meet the ACDBE contractual 
commitment or comply with any other aspect of the ACDBE Program 
requirements may constitute a material breach of this Agreement, 
entitling the Board to exercise any remedy available in this 
agreement/contract, the Program requirements or applicable law. 

 
5. The Board may report any suspected false, fraudulent or dishonest 

conduct relating to the Concessionaire’s performance of the Program 
requirements to the Board’s Department of Audit Services or to any 
applicable enforcement agency,  including  the  State  Attorney General's 
Office and appropriate federal law enforcement authorities. 

 
6. If Concessionaire/contractor is in breach of any of the Program 

requirements/ACDBE contract provisions, including non-payment of a 
contractor/subcontractor, the Board may exercise any of following 
remedies, in addition to any other remedies available to it under this 
agreement/contract or at law or in equity: 

 
(a) withholding funds payable under this agreement/contract, 

including, but not limited to, funds payable for work self- 
performed by the Concessionaire/contractor or applicable 
retainage; 

 
(b) temporarily suspending, at no cost to DFW, Concessionaire 

performance under the Lease; 
 

(c) termination of this Lease; 
 

(d) suspension/debarment, in accordance with applicable law, of 
Concessionaire/contractor from participating in any solicitations 
issued by DFW for severity of breach of contract; and 

 
7. With respect to ACDBE firms, a finding of non-compliance could result 

in a denial of certification or removal of eligibility and/or suspension 
and debarment. 

 
8. With respect to a firm not meeting their commitment on a previous lease 

or the underutilization of an ACDBE on a previous lease, BDDD shall 
regard as non-responsive any proposal or competitive selection process 
proposal received. 

 

9. In the case of a joint venture with more than one ACDBE partner, if one 
ACDBE partner is non-compliant the entire joint venture is deemed non- 
compliant. 



(rev 04-01-2022) M/WBE Page 1 of 30  

 

MINORITY/WOMEN BUSINESS ENTERPRISE (M/WBE) 
SPECIAL CONTRACT PROVISIONS 

 
Notification is hereby given that an M/WBE Contract Specific Goal has been established for 
this Contract.  The Contractor/vendor has committed to percent ( %) M/WBE 
participation of the total dollar value of this Contract including any change orders and/or 
modifications throughout the term of this Contract/agreement. The commitment is a 
contractual commitment upon execution of the Contract. 

 
 

A. GENERAL  REQUIREMENTS 

 
1. It is the policy of the Dallas/Fort Worth International Airport Board of Directors 

(“Airport Board”) to support the growth and development of Minority/Women 
Business Enterprises (“M/WBE”) that can successfully compete for Airport prime 
contracting and subcontracting opportunities. 

 
2. A “Contractor” is defined as one who participates, through a Contract or any other 

contractual agreement. For purposes of these Provisions, a Contractor is one who 
seeks to do business with the Airport Board by submission of a bid or proposal on 
any such contract or subcontract. A Contractor includes but is not limited to a 
Contractor, consultant, developer or vendors. 

 
3. It is the policy of the Airport Board to ensure non-discrimination in the award and 

administration of Airport Board Contracts. Consequently, the Contractor must fully 
comply with the requirements of the Airport Board’s Minority/Women Business 
Enterprise Program Policy and Administrative Procedures in proposing and 
performing hereunder. 

 
4. The Contractor shall not discriminate on the basis of race, color, national origin, or 

sex in the performance of this Contract. The Contractor shall carry out applicable 
requirements of the Airport Board’s M/WBE Program Policy and Administrative 
Procedures. Failure by the Contractor to carry out these requirements is a material 
breach of this Contract, which may result in the termination of this Contract or such 
other remedy, as the Airport Board deems appropriate. The Contractor shall insert 
an Article containing all of the provisions of this Section, including this paragraph, 
in all subcontracts hereunder, except altered as necessary for the proper 
identification of the contracting parties and the Airport Board under this Contract. 

 
5. The Business Diversity & Development Department (“BDDD”) is responsible to 

ensure compliance with the Airport Board’s M/WBE Program Policy and 
Administrative Procedures. BDDD has the mission to proactively facilitate and 
maximize business and capacity building opportunities for M/WBEs by 
collaborating with internal customers and implementing effective innovative 
programs and approaches for prime and subcontracting opportunities. 

 
6. The Contractor specifically agrees to comply with all applicable provisions of the 

Airport Board’s M/WBE Program Policy and Administrative Procedures and any 
amendments thereto. M/WBE and Non-M/WBE subcontractors also agree to 
comply with all applicable provisions of the Airport Board’s M/WBE Program Policy 
and Administrative Procedures (“Policies”). BDDD and or the Airport Board may 
make changes to the existing policy, procedures and contract provisions.  Any 
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future changes supersede past policies, procedures, contract provisions.  The 
Contractor and subcontractors are responsible to be aware of future changes. 

 

7. The Contractor shall maintain records showing: 
 

a. Subcontract/supplier awards, including awards to M/WBEs; 
 

b. Specific efforts to identify and award such Contracts to M/WBEs, such as 
when requested copies of executed Contracts with M/WBEs to establish 
actual M/WBE project participation. 

 
 
B. ADMINISTRATIVE  REQUIREMENTS 

 

1. All Contractors are charged with knowledge of and are solely responsible for 
complying with each requirement of the Policies in submitting a bid/proposal and, 
if awarded a Contract, in performing the work described in the Contract documents. 
These instructions are intended only to generally assist the Contractor in preparing 
and submitting a compliant bid/proposal. Should any questions arise regarding 
specific circumstances, Contractors must consult with the BDDD office at 972-973- 
5500. 

 
2. The Contractor shall appoint a high-level official to administer and coordinate the 

Contractor’s efforts to carry out its M/WBE contractual commitments. 
 

3. The Contractor agrees to submit monthly reports of payments and subcontract 
and/or supplier awards to M/WBEs and Non-M/WBEs in such form and manner 
and at such times as the Airport Board shall prescribe. 

 
4. The Contractor shall provide BDDD access to all books, records, accounts and 

personnel. Such access will be used for, among other purposes, determining 
M/WBE participation and compliance with the Policies. All Contractors may be 
subject to interim and post-contract M/WBE audits. Audit determination(s) 
regarding Contractor’s compliance with the Policies may be considered and have 
a bearing on consideration of the Contractor for award of future Contracts. 

 
 

C. GOALS AND GOOD FAITH EFFORTS 

 
1. Determining Responsive, Non-Responsive and Good Faith Efforts (Pre-Award) 

 
a. Each Contractor must comply with the terms and conditions of the M/WBE 

Program Policy and Administrative Procedures in making its bid or 
proposal and, if awarded the Contract, in performing all work thereunder. 
A Contractor’s failure to comply with any Rules or Regulations 
promulgated pursuant thereto, or any additional requirements contained 
herein may render a bid or proposal non-responsive and may constitute 
cause for rejection. 

 
i. Responsive; compliance with requirements. If a bid/proposal 

meets the Contract Specific Goal or shows an adequate good faith 
effort in accordance with the M/WBE Program Policy and 
Administrative Procedures, then BDDD shall notify the procuring 
department to regard the bid/proposal as responsive. 
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ii. Non-Responsive; failure to meet requirements. If a bid/proposal 
subject to a Contract Specific Goal does not provide the 
necessary information, documentation or forms outlined in the 
M/WBE Program Policy and Administrative Procedures, then 
BDDD shall notify the procuring department to regard the 
bid/proposal as non-responsive. Such determination shall result 
in no further consideration of the bid/proposal by the Airport Board 
and is not appealable. 

 

b. If BDDD establishes a Contract Specific Goal, the goal will be stated in the 
Advertisement and Invitation to Bid. In order to comply with the 
bid/proposal requirements of the solicitation and the M/WBE Program 
Policy and Administrative Procedures, a Contractor must either meet the 
Contract Specific Goal or demonstrate that the Contractor has made 
sufficient good faith efforts to meet the Contract Specific Goal. If the 
Contractor will not meet the M/WBE goal, it shall nevertheless be eligible 
for award of the Contract if it can demonstrate to BDDD that it has made 
good faith efforts to meet the goal. This good faith effort documentation 
must be submitted with the Contractor’s bid or proposal. 

 

 

c. For Contracts that are initially awarded under $50,000.00 with a zero 
Contract Specific Goal and later increases to greater than $50,000.00, 
BDDD will evaluate whether to establish a Contract Specific Goal. If a 
Contract Specific Goal is established, the M/WBE commitment made to 
meet the Contract Specific Goal will be applicable to future contract value 
increases and change orders. 

 
d. In evaluating a Contractor’s good faith efforts submission, BDDD will only 

consider those documented efforts that occurred prior to the good faith 
effort submission. 

 

e. The submission of good faith efforts documentation is a matter of 
responsiveness and shall include a specific response to each of the 
following criteria with the bid or proposal. The following factors are taken 
into account when assessing whether a Contractor made good faith efforts 
to meet the Contract Specific Goal. These factors are minimally 
considered as good faith efforts and demonstrate specific initiatives made 
in attempting to achieve the Contract Specific Goal. These factors should 
not be considered as a template, checklist or some quantitative formula. 
A Contractor is required to meet all factors outlined below and provide 
support documentation in order for good faith efforts to be assessed. Mere 
pro forma efforts are not good faith efforts to meet the Contract Specific 
Goal. This means that a Contractor must show that it took all necessary 
and reasonable steps to achieve a Contract Specific Goal, which, by their 
scope, intensity, and appropriateness to the objective, could reasonably 
be expected to meet the Contract Specific Goal, even if they were not fully 
successful. Failure of the Contractor to demonstrate adequate good faith 
efforts as to any one of the following categories shall render the overall 
good faith showing insufficient and the bid/proposal non-responsive. 
BDDD will evaluate the good faith efforts on quality, quantity, and intensity 
of the different kinds of efforts that the Contractor has made based on the 
regulations and the guidance in 49 C.F.R. part 26. NOT SUBMITTING 
PROPER SUPPORT DOCUMENTATION IS NOT EVIDENCE OF A 
PROPER DEMONSTRATION OF GOOD FAITH EFFORT. SUBMITTAL 
OF THE CRITERIA, WITH NO ADDITIONAL DOCUMENTATION, WILL 
NOT BE CONSIDERED ADEQUATE DEMONSTRATION OF GOOD 
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FAITH EFFORT. Contractors are not limited to these particular areas and 
may include other efforts deemed appropriate. Complete the 
Commitment to M/WBE Participation form and attach support 
documentation only if the Contract Specific Goal is not achieved. For 
additional guidance concerning good faith efforts, please refer to the 
Electronic Code of Federal Regulations (CFR 49 Part 26, Appendix A). 

 

 
i. Conducting market research to identify small business 

contractors and suppliers and solicit through all reasonable and 
available means the interest of all certified M/WBEs that have  
the capability to perform the work of the contract. This may 
include attendance at any pre-bid or pre-proposal meetings to 
discuss subcontracting and supplier opportunities (acceptable 
documentation shall include copies of the meeting sign-in sheets 
with contractor name noted as signed-in) and business 
matchmaking meetings and events, advertising and/or written 
notices, posting of Notices of Sources Sought and/or Requests 
for Proposals, written notices or emails to all M/WBEs listed in 
the State and/or Local respective directories of firms that 
specialize in the areas of work desired (as noted in the M/WBE 
directory) and which are located in the area or surrounding areas 
of the project. The Contractor should solicit this interest as early 
in the acquisition process as practicable to allow the M/WBEs to 
respond to the solicitation and submit a timely offer for the 
subcontract. The bidder should determine with certainty if the 
M/WBEs are interested in taking appropriate steps to follow up 
initial solicitations at least three (3) business days prior to bid 
opening. 

 
ii. Selecting portions of the work to be performed by M/WBEs in 

order to increase the likelihood that the M/WBE goals will be 
achieved. This includes, where appropriate, breaking out  
contract work items into economically feasible units (for example, 
smaller tasks or quantities) to facilitate M/WBE participation, even 
when the prime contractor might otherwise prefer to 
perform these work items with its own forces. This may include, 
where possible, establishing flexible timeframes for performance 
and delivery schedules in a manner that encourages and 
facilitates M/WBE participation. 

 
iii. Providing interested M/WBEs with adequate information about 

the plans, specifications, and requirements of the contract in a 
timely manner to assist them in responding to a solicitation with 
their offer for the subcontract. 

 
iv. Negotiating in good faith with interested M/WBEs. It is the 

bidder's responsibility to make a portion of the work available to 
M/WBE subcontractors and suppliers and to select those 
portions of the work or material needs consistent with the 
available M/WBE subcontractors and suppliers, so as to facilitate 
M/WBE participation. Evidence of such negotiation includes the 
names, addresses, and telephone numbers of M/WBEs that  
were considered; a description of the information provided 
regarding the plans and specifications for the work selected for 
subcontracting; and evidence as to why additional Agreements 
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could not be reached for M/WBEs to perform the work. A bidder 
using good business judgment would consider a number of 
factors in negotiating with subcontractors, including M/WBE 
subcontractors, and would take a firm's price and capabilities as 
well as contract goals into consideration. However, the fact that 
there may be some additional costs involved in finding and using 
M/WBEs is not in itself sufficient reason for a bidder's failure to 
meet the contract M/WBE goal, as long as such costs are 
reasonable. Also, the ability or desire of a prime contractor to 
perform the work of a contract with its own organization does not 
relieve the bidder of the responsibility to make good faith efforts. 
Prime contractors are not, however, required to accept higher 
quotes from M/WBEs if the price difference is excessive or 
unreasonable. 

 

v. Not rejecting M/WBEs as being unqualified without sound 
reasons based on a thorough investigation of their capabilities. 
The contractor's standing within its industry, membership in 
specific groups, organizations, or associations and political or 
social affiliations (for example union vs. non-union status) are not 
legitimate causes for the rejection or non-solicitation of bids in  
the contractor's efforts to meet the project goal. Another practice 
considered an insufficient good faith effort is the rejection of the 
M/WBE because its quotation for the work was not the lowest 
received. However, nothing in this paragraph shall be construed 
to require the bidder or prime contractor to accept unreasonable 
quotes in order to satisfy contract goals. A prime contractor's 
inability to find a replacement M/WBE at the original price is not 
alone sufficient to support a finding that good faith efforts have 
been made to replace the original M/WBE. The fact that the 
contractor has the ability and/or desire to perform the contract 
work with its own forces does not relieve the contractor of the 
obligation to make good faith efforts to find a replacement 
M/WBE, and it is not a sound basis for rejecting a prospective 
replacement M/WBE's reasonable quote. 

 
vi. Making efforts to assist interested M/WBEs in obtaining bonding, 

lines of credit, or insurance as required by the recipient or 
contractor. 

 
vii. Making efforts to assist interested M/WBEs in obtaining 

necessary equipment, supplies, materials, or related assistance 
or services. 

 
viii. Effectively using the services of available minority/women 

community organizations; minority/women contractors' groups; 
local, State, and Federal minority/women business assistance 
offices; and other organizations as allowed on a case-by-case 
basis to provide assistance in the recruitment and placement of 
M/WBEs. 

 
ix. At a minimum, DFW will review the performance of other 

bidders/proposers in meeting the contract goal. For example, 
when the apparent successful bidder/proposer fails to meet the 
contract goal, but others meet it, DFW may reasonably raise the 
question of whether, with additional efforts, the apparent 
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successful bidder/proposer could have met the goal. As provided 
in §26.53(b)(2)((vi), the bidder must submit copies of each 
M/WBE and non-M/WBE subcontractor quote submitted to the 
bidder when a non-M/WBE subcontractor was selected over an 
M/WBE for work on the contract to review whether M/WBE  
prices were substantially higher; and contact the M/WBEs listed 
on a contractor's solicitation to inquire as to whether they were 
contacted by the prime. Pro forma mailings to M/WBEs 
requesting bids are not alone sufficient to satisfy good faith 
efforts under the rule. 

 
f. BDDD will review not only at the different kinds of efforts that the 

Contractor has made but also the quantity and quality of those efforts. 
Efforts that are merely pro-forma are not good faith efforts to meet the 
goal, even if they are sincerely motivated. The scope and intensity of the 
efforts will be considered in determining whether the bidder or proposer 
has achieved a good faith effort. Whether other Contractors attained a 
sufficient level of M/WBE participation to meet the Contract Specific Goal 
will also be taken into consideration when determining whether the 
Contractor in question has made a good faith effort. A promise to use 
M/WBEs after Contract award is not considered to be responsive to the 
Contract solicitation or to constitute good faith efforts. BDDD will also 
consider if, given all relevant circumstances, the Contractor’s efforts could 
reasonably be expected to produce a level of M/WBE participation 
sufficient to meet the goal. 

 

g. Whether or not the Contract Specific Goal has been met and/or whether 
there were sufficient good faith efforts is considered a matter of the 
Contractor’s responsiveness. The requirement to submit documentation 
that the Contract Specific Goal has been met or good faith efforts 
documentation has been submitted in the manner prescribed by BDDD is 
considered a matter of the Contractor’s responsiveness. The Airport 
Board will only award Contracts to Contractors determined to be 
responsive. If a Contractor fails to submit good faith efforts documentation 
with the bid or proposal, it waives the right to appeal the BDDD’s 
decision that sufficient good faith efforts were not made. The Vice 
President of BDDD or designee shall determine whether the Contractor 
made the required good faith efforts and, if not, shall recommend that the 
Contractor be deemed non-responsive. 

 
h. If a Contractor, that has submitted good faith efforts documentation, 

desires a review of BDDD’s decision, it must file a written request for an 
appeal within two (2) business days after receipt of the written decision to 
the following Reconsideration Official: 

 
Executive Vice President 
Administration & Diversity 
DFW Airport, 2400 Aviation Drive 
P.O. Box 619428 
DFW Airport, TX 75261-9428 

 
i. As part of the reconsideration, the Contractor will have the opportunity to 

meet in person with the Reconsideration Official to discuss the issue of 
whether it met the goal or made adequate good faith efforts to do so. The 
Contractor will also have the opportunity to provide written documentation 
or argument concerning the issue of good faith. Arguments, evidence, and 
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documents supporting the basis for the appeal must be received no later 
than five (5) business days after the notice of appeal is filed. The 
Reconsideration Official’s decision shall be made based solely on the 
entire administrative record presented with the original good faith efforts 
documentation. No new additional information or documentation can be 
provided or allowed for review. The Reconsideration Official will issue a 
final written decision in response to the appeal. 

 

j. Failure of the bidder or proposer to show good faith efforts as to any one 
(1) of the criteria listed above shall render its overall good faith effort 
insufficient and its bid or proposal deemed non-responsive. 

 
2. M/WBE Commitment Modification Due to Change in Scope of Work (Post Award) 

 

a. The Contractor has a continuing obligation as a covenant of performance 
to meet the M/WBE utilization to which it committed at Contract award, 
inclusive of change orders, amendments, and modifications. If the 
Contractor during Contract performance is not able to meet its original 
M/WBE commitment, due to changes to the scope of work made by the 
Airport Board, the Contractor and User Department must immediately 
notify BDDD of the scope of work changes that impact M/WBEs for 
approval. The Contractor has a continuing obligation to meet its original 
M/WBE commitment. 

 
b. Such good faith efforts during Contract performance must include, but are 

not limited to: 
 

i. Solicitation of M/WBEs that are certified in the applicable area of 
work or specialty; 

 
ii. Providing interested M/WBEs with adequate information about the 

plans, specifications, scope of work and requirements of the 
Contract; 

 
iii. Fairly investigating and evaluating the interested M/WBEs’ 

regarding their capabilities, not rejecting M/WBEs as unqualified 
without sound reasons based on a thorough investigation, and 
providing verification, including a statement giving the 
Contractor’s reasons for its conclusion, that it rejected each non- 
utilized M/WBE because the M/WBE was not qualified; 

 
iv. Negotiating in good faith with interested M/WBEs regarding price, 

using good business judgment and not rejecting reasonable 
quotes from interested M/WBEs and providing written 
documentation why the Contractor and any of the M/WBEs 
contacted did not succeed in negotiating an agreement; and 

 
v. Effectively using the services of available minority and women 

community organizations; chambers and Contractor groups; local, 
State, and Federal business assistance offices, and other 
organizations that provide assistance in the identification of 
M/WBEs 

 
c. Modified good faith efforts must be demonstrated to be meaningful and 

not merely for formalistic compliance with this requirement.  The scope 
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and intensity of the efforts will be considered in determining whether the 
bidder or proposer has achieved a good faith effort. 

 

d. A Contractor determined not to have made good faith efforts to meet its 
M/WBE contractual commitments may request administrative review and 
final reconsideration by the Vice President of BDDD. The Contractor may 
elect to meet in person to discuss whether the Contractor made good faith 
efforts in accordance with the M/WBE Program Policy and Administrative 
Procedures. BDDD’s determination shall be final. 

 
 
D. COUNTING M/WBE PARTICIPATION 

 
1. BDDD will evaluate each bid or proposal to determine the responsiveness of the 

bid or proposal to the M/WBE Program Policy and Administrative Procedures and 
contractual requirements. In determining if a Contractor’s committed levels of 
participation meet or exceed the solicitation’s or the development agreement’s 
Contract Specific Goal, BDDD may base its determination solely on the information 
provided in the bid or proposal document. 

 

2. If a joint venture is proposed to meet the Contract Specific Goal or any portion 
thereof, the total value of the distinct and clearly defined portions of the work of the 
Contract that the M/WBE will perform with its own workforce will be counted 
towards the Contract Specific Goal. In addition, the M/WBEs ownership interest 
percentage must be commensurate with its capital contribution, control, 
management, profits and risks. 

 

3. When counting the M/WBE participation on bids with charged reimbursable 
expenses, deductive or add alternatives, the responsiveness determination shall 
be based on the base bid. Contractors, however, are strongly encouraged to 
include M/WBE participation on add alternates and charged reimbursable 
expenses when feasibly possible. Any participation achieved on add alternates 
and charged reimbursable expenses will be credited towards the M/WBE goal. 

 
4. When calculating participation levels, percentages and dollar amounts for each 

M/WBE, the Contractor cannot round up in determining whether or not the total of 
these amounts meets or exceeds the Contract Specific Goal. 

 

5. A Contractor cannot require an M/WBE subcontractor to enter into an exclusive 
arrangement for purposes of submitting its bid or proposal or require the M/WBE 
subcontractor to enter into a non-compete arrangement post award 

 
6. Post award, the Contractor may count towards its M/WBE contractual commitment 

an M/WBE in the relevant market area that is certified by an approved entity during 
the performance of the Contract, if the M/WBE is added to the Contract or 
substituted for an M/WBE pursuant to M/WBE SUBSTITUTIONS OR 
TERMINATIONS section herein. 

 
7. The Contractor may not count toward its M/WBE contractual commitment the dollar 

value of work performed by an M/WBE after it has ceased to be certified as an 
M/WBE or ceased to satisfy the requirement that the M/WBE have a physical place 
of business in the relevant market area. 

 
8. M/WBE prime Contractors can count their self-performance toward meeting the 

Contract Specific Goal, but only for the scope of work and at the percentage level 
they will self- perform. 
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9. M/WBE prime Contractors cannot count their self-performance in lieu of meeting 
an M/WBE subcontracting commitment made at the time of contract award. 

 
10. When an M/WBE participates in a Contract, the Contractor shall count only the 

value of the work actually performed by the M/WBE toward the Contract Specific 
Goal. 

 

11. All M/WBE contractors, subcontractors, joint ventures, suppliers, manufacturers, 
manufacturer’s representatives, or brokers listed in the bid or proposal must 
actually perform a commercially useful function in the work of a contract within the 
area(s) for which they are certified and must not act as a conduit. In no case, 
however, shall an M/WBE act as a conduit, nor shall the participation of an M/WBE 
count toward the goal to the extent it fails to perform a commercially useful function 
or knowingly agrees to pass the scope of work for which it is listed for participation 
and is scheduled to perform or supply on a contract, to a non-MWBE or M/WBE 
firm and/or does not carry out the responsibilities required for MWBE participation 
by actually performing, managing, controlling and supervising the work under a 
contract. In this type of relationship, the MWBE has not performed a commercially 
useful function and the arranged agreement between the two (2) parties is not 
consistent with standard industry practice. This arrangement does not meet the 
commercially useful function requirement, and therefore the MWBE's participation 
does not count toward the MWBE goal on the contract. Conduit is also referred to 
as a passthrough. 

 

a. Conduit means an MWBE that knowingly agrees to pass the scope of work 
for which it is listed for participation and is scheduled to perform or supply 
on a contract, to a non-MWBE or M/WBE firm and/or does not carry out the 
responsibilities required for MWBE participation by actually  performing, 
managing, controlling and supervising the work under a contract. In this type 
of relationship, the MWBE has not performed a commercially useful function 
and the arranged agreement between the two (2) parties is not consistent 
with standard industry practice. This arrangement does not meet the 
commercially useful function requirement, and therefore the MWBE's 
participation does not count toward the MWBE goal on the contract. Conduit 
is also referred to as a passthrough. 

 

12. When a Contractor utilizes an M/WBE staffing service to perform work and the 
workers are independent contractors, subcontractors, or employees of the staffing 
firm who do not receive paid benefits (including, at a minimum, healthcare 
coverage and paid time off), the Contractor shall count only the amount of fees or 
commissions charged by the staffing service for providing labor force, consistent 
with normal industry practices. 

 
13. A Contractor cannot count toward the Contract Specific Goal amounts paid to an 

affiliate, as defined in the M/WBE Program Policy and Administrative Procedures. 
 

14. The Contractor shall count the entire amount of that portion of a Contract (or other 
Contract not covered by this section) that is performed by the M/WBEs own work 
forces. The Contractor may count the cost of supplies and materials obtained by 
the M/WBE for the work of the Contract, including supplies purchased or 
equipment leased by the M/WBE (except supplies and equipment the M/WBE 
subcontractor purchases or leases from the prime Contractor or its affiliate). 

 

15. When an M/WBE subcontracts part of the work of its Contract to another firm at 
any tier, the value of the subcontracted work may be counted towards the M/WBE 
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goal only if the M/WBE's subcontractor is itself an M/WBE. Work that an M/WBE 
subcontracts to a non-M/WBE does not count toward M/WBE goal. 

 
16. The Contractor will count towards the M/WBE goal expenditures to an M/WBE 

subcontractor, only if the M/WBE subcontractor is performing a commercially 
useful function on the Contract. 

 
a. AN M/WBE performs a commercially useful function when it is responsible 

for execution of the work of the Contract and is carrying out its 
responsibilities by actually performing, managing, and supervising the 
work involved. To perform a commercially useful function, the M/WBE 
must also be responsible, with respect to materials and supplies used on 
the Contract, for negotiating price, determining quality and quantity, 
ordering the materials, and installing (where applicable) and paying for the 
materials itself. To determine whether an M/WBE is performing a 
commercially useful function, the Contractor must evaluate the amount of 
the work subcontracted, industry practices, whether the amount the firm is 
to be paid under the Contract is commensurate with the work it is actually 
performing, the M/WBE credit claimed for its performance of the work, and 
other relevant factors. 

 

b. An M/WBE does not perform a commercially useful function if its role is 
limited to that of an extra participant in a transaction, Contract, or project 
through which funds are passed in order to obtain the appearance of 
M/WBE participation. In determining whether an M/WBE is such an extra 
participant, the Contractor must examine, among other relevant factors, 
similar transaction, particularly those in which M/WBEs do not participate. 

 
c. If an M/WBE does not perform or exercise responsibility for at least 30 

percent of the total cost of its Contract with its own work forces, or the 
M/WBE subcontracts a greater portion of the work of a Contract than 
would be expected on the basis of normal industry practice for the type of 
work involved, the Airport must presume that it is not performing a 
commercially useful function. 

 
d. When an M/WBE is presumed not to be performing a commercially useful 

function as provided in this section, the M/WBE may present evidence to 
rebut this presumption.  BDDD may determine that the firm is performing 
a commercially useful function given the type of work involved and normal 
industry practices. BDDD in its sole discretion shall determine whether an 
M/WBE is performing a commercially useful function. 

 
17. BDDD shall use the following factors in determining whether an M/WBE trucking 

company is performing a commercially useful function: 

 
a. The M/WBE must be responsible for the management and supervision of 

the entire trucking operation for which it is responsible on a particular 
Contract, and there cannot be a contrived arrangement for the purpose of 
appearing to meet the M/WBE goal. 

 
b. The M/WBE must itself own and operate at least one fully licensed, insured 

and operational truck used on the Contract. 
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c. The M/WBE shall receive credit for the total value of the transportation 
services it provides on the Contract using trucks it owns, insures, and 
operates using drivers it employs. 

 
d. The M/WBE may lease trucks from another M/WBE, including a owner- 

operator who is certified as an M/WBE. The M/WBE who leases trucks 
from another M/WBE shall receive credit for the total value of the 
transportation services the lessee M/WBE provides on the Contract. 

 

e. The M/WBE may lease trucks from a non-M/WBE firm, including from an 
owner-operator. The M/WBE that leases trucks equipped with drivers from 
a non-M/WBE is entitled to credit for the total value of transportation 
services provided by non-M/WBE leased trucks equipped with drivers not 
to exceed the value of transportation services on the contract provided by 
M/WBE-owned trucks or leased trucks with M/WBE employee drivers. 
Additional participation by non-M/WBE owned trucks equipped with 
drivers receives credit only for the fee or commission it receives as a result 
of the lease arrangement. If a recipient chooses this approach, it must 
obtain written consent from BDDD. 

 

i. For example: M/WBE Firm X uses two of its own trucks on a 
contract. It leases two trucks from M/WBE Firm Y and six trucks 
equipped with drivers from non-M/WBE Firm Z. M/WBE credit 
would be awarded for the total value of transportation services 
provided by Firm X and Firm Y, any may also be awarded for the 
total value of transportation services provided by four of the six 
trucks provided by Firm Z. In all, full credit would be allowed for 
the participation of eight trucks. M/WBE credit could be awarded 
only for the fees or commissions pertaining to the remaining 
trucks Firm X receives as a result of the lease with Firm Z. 

 

f. The M/WBE may lease trucks without drivers from a non-M/WBE truck 
leasing company. If the M/WBE leases trucks from a non-M/WBE truck 
leasing company and uses its own employees as drivers, it is entitled to 
credit for the total value of these hauling services. 

 
i. For Example: M/WBE Firm X uses two of its own trucks on a 

contract. It leases two additional trucks from non-M/WBE Firm 
Z. Firm X uses its own employees to drive the trucks leased 
from Firm Z. M/WBE credit would be awarded for the total value 
of the transportation services provided by all four trucks. 

 

g. For purposes of this paragraph, a lease must indicate that the M/WBE 
has exclusive use and control over the truck. This does not preclude the 
leased truck from working for others during the term of the lease with the 
consent of the M/WBE, so long as the lease gives the M/WBE absolute 
priority for use of the leased truck. Lease trucks must display the name 
and identification number of the M/WBE. 

 

18. Suppliers: A supplier may be a regular dealer, manufacturer, manufacturer’s 
representative or broker.  The Contractor shall count expenditures to M/WBEs for 
materials or supplies towards the M/WBE goal as follows: 

 
a. On Airport Board contracts of less than five million dollars 

($5,000,000.00), at the time of bid openings or proposal selection, one 
hundred percent (100%) of the value of the commercially useful function 
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performed by an M/WBE supplier on such contract shall be counted 
toward the M/ WB E goal. If the materials or supplies are purchased 
from an M/WBE regular dealer, BDDD will count 100% of the cost of the 
materials or supplies toward the M/WBE goal. 

 
b. On Airport Board contracts of five million dollars ($5,000,000.00) or 

more, at the time of bid opening or proposal selection, sixty percent 
(60%) of the value of the commercially useful function performed by an 
M/WBE supplier on such contract shall be counted toward the M/WBE 
goal. 

 
i. If the materials or supplies are obtained from an M/WBE 

manufacturer, BDDD will count 100 percent of the cost of the 
materials or supplies toward the M/WBE goal. 

 

ii. A manufacturer is a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, 
supplies, articles, or equipment required under the contract and 
of the general character described by the specifications. 

 

iii. If the materials or supplies are purchased from an M/WBE 
regular dealer, BDDD will count 60% of the cost of the materials 
or supplies toward M/WBE goals. 

 
iv. For purposes of this section, a regular dealer is a firm that owns, 

operates, or maintains a store, warehouse, or other 
establishment in which the materials, supplies, articles or 
equipment of the general character described by the 
specifications and required under the contract are bought and 
kept in stock in the usual course of business. 

 

A. To be a regular dealer, the firm must be an established, 
regular business that engages, as its principal business 
and under its own name, in the purchase and sale or 
lease of the products in question. 

 
B. A person may be a regular dealer in such bulk items as 

petroleum products, steel, cement, gravel, stone, or 
asphalt without owning, operating, or maintaining a place 
of business if the person both owns and operates 
distribution equipment for the products. Any 
supplementing of regular dealers’ own distribution 
equipment shall be by a long-term lease agreement and 
not on an ad hoc or contract-by-contract basis. 

 
v. Packagers, brokers, manufacturers’ representatives, or other 

persons who arrange or expenditure transactions are not regular 
dealers. 

 

vi. With respect to materials or supplies purchased from an M/WBE 
which is neither a manufacturer nor a regular dealer, BDDD will 
count the entire amount of fees or commissions charged for 
assistance in the procurement of the materials and supplies, or 
fees or transportation charges for the delivery of materials or 
supplies required on a job site, toward M/WBE goals, provided it 
has been determined the fees to be reasonable and not 
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excessive as compared with fees customarily allowed for similar 
services. BDDD will not count any portion of the cost of the 
materials and supplies themselves toward M/WBE goals, 
however. 

 
vii. BDDD will determine the amount of credit awarded to a firm for 

the provisions of materials and supplies (e.g., whether a firm is 
acting as a regular dealer or a transaction expediter) on a 
contract-by-contract  basis. 

 
19. If an M/WBE subcontractor is not certified at the time of the execution of the 

Contract, supplemental agreement or subcontract, the Contractor may not count 
the firm’s participation toward the M/WBE goal until the firm is certified. Counting 
of participation is not retroactive; only dollars paid to the M/WBE after certification 
count toward the M/WBE goal. Additionally, the Contractor shall not count the 
dollar value of work performed under a Contract with a firm after it has ceased to 
be M/WBE certified. 

 
20. BDDD reserves the right to reject the participation of a certified firm for credit 

towards meeting the Contract Specific Goal, in is sole discretion. 

 
21. The Contractor shall not count the participation of an M/WBE subcontractor toward 

the goal until the amount has been actually paid to the M/WBE. 
 

22. The following expenditures to M/WBEs may also count toward the M/WBE goal: 
 

a. The fees or commissions charged for providing a bona fide service, such 
as professional, technical, consultant or managerial services, and 
assistance in the procurement of essential personnel, facilities, 
equipment, materials or supplies required for performance of the Contract, 
provided that the fee or commission is determined by BDDD to be 
reasonable and not excessive as compared with fees customarily allowed 
for similar services. 

 

b. The fees charged for delivery of material and supplies required on a job 
site (but not the cost of materials and supplies themselves) when the 
hauler, trucker or delivery service is not also the manufacturer of or a 
regular dealer in the materials and supplies, provided that the fee is 
determined by BDDD to be reasonable and not excessive as compared 
with fees customarily allowed for similar services. 

 
c. The fees of commission charged for providing any bonds or insurance 

specifically required for the performance of the Contract, provided that the 
fee or commission is determined by BDDD to be reasonable and not 
excessive as compared with fees customarily allowed for similar services. 

 
23. Joint Ventures: The Airport Board shall encourage where economically feasible 

joint ventures to maximize prime contracting opportunities for M/WBEs on all 
eligible Contracts, including commercial development agreements. 

 
a. If a Contractor engages in a joint venture to satisfy its M/WBE 

commitment, BDDD  shall review all contractual agreements or other 
pertinent documents regarding: 

 
i. The initial capital investment of each venture partner; 
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ii. The proportional allocation of profits, losses and risks to each 
venture partner; 

 
iii. The sharing of the right to control the ownership and management 

of the joint venture; 
 

iv. Actual participation of the venture partners in the performance of 
the Contract; 

 
v. The method of and responsibility for accounting; 

 
vi. The methods by which disputes are resolved; and 

 

vii. Other pertinent joint venture factors. 
 

b. A draft of the proposed joint venture agreement must be submitted with 
the bid or proposal to BDDD for its approval in writing. BDDD shall 
determine the degree of M/WBE participation resulting from the joint 
venture that may be credited towards the Contract Specific Goal. 

 

c. BDDD will count M/WBE participation where the M/WBE or joint venture 
partner performs a portion of work on the Contract and the percentage of 
ownership or equity of the M/WBE in a joint venture. BDDD will allow the 
joint venture to count the portion of the total dollar value of the Contract 
equal to the distinct, clearly defined portion of the work of the Contract that 
the M/WBE joint venture partner performs with its own forces toward the 
M/WBE commitment and for which it is at risk. 

 
d. If, after the award of a contract to a team, any member of the team 

believes that the terms and conditions of the agreement as approved 
by BDDD have not been complied with, then such member may seek 
review and mediation of such agreement before the Vice President of 
BDDD. The request for review must be made in writing. 

 
e. In the event that the mediation with the Vice President, does not resolve 

all disputes, the Vice President of BDDD shall have the option of referring 
mediation proceedings to a qualified outside mediator, the costs to be 
borne by the interested parties. 

 
 
E. CERTIFICATION 

 

1. In order to count the participation of M/WBEs towards the Contract Specific Goal 
or Annual Goal, the M/WBE must be certified by the North Central Texas Regional 
Certification Agency (NCTRCA), DFW Minority Supplier Development Council or 
the Women’s Business Council Southwest. Other certifications are not acceptable. 
In addition to having a valid certification from one of the entities listed above, the 
M/WBE must be certified in the NAICS Code applicable to the scope of work it 
proposes to perform and have a place of business in the Airport Board’s relevant 
market area at the time the bid or proposal is submitted for credit towards meeting 
the M/WBE goal. The Airport Board’s relevant market area is Dallas, Tarrant, 
Collin and Denton counties. 

 

2. The M/WBE must provide any requested documentation to establish its place of 
business to the satisfaction of BDDD.  Using a post office box, private mailbox 
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services, another person’s or firm’s office space (including Airport Board office 
space), virtual offices, shared or coworking office spaces, executive suites or 
staffing services does not satisfy the requirement that the M/WBE have a physical 
place of business in the relevant market area. Please reference the Definitions in 
the Appendix of the M/WBE Program Policy and Administrative Procedures. 

 
3. An M/WBE owner or employee living in the relevant market area does not satisfy 

the requirement that the M/WBE having a place of business in the relevant market 
area. However, an M/WBE majority owner who operates his/her own business 
solely from his/her own residence in the four-county relevant market area satisfies 
the requirement that the M/WBE have a physical place of business in the relevant 
market area. Please reference the Definitions in the Appendix of the M/WBE 
Program Policy and Administrative Procedures. 

 

4. Affiliate/Affiliation: Regardless of certification by a recognized agency, the M/WBE 
must be an independent business and not an affiliate of any other business 
including non-M/WBEs. Affiliate means any business entity that is affiliated with an 
M/WBE or with owners of such M/WBE or any other business enterprise. Business 
enterprises are affiliates of each other when: 

 

a. Affiliation exists when one business controls or has the power to control 
another or when a third party (or parties) controls or has the power to 
control both businesses. Control may arise through ownership, 
management, or other relationships or interactions between the parties. 
Control may be affirmative or negative. Negative control includes 
instances where a minority shareholder has the ability, under the 
concern’s charter, by-laws, or shareholder’s agreement, to prevent a 
quorum or otherwise block action by the board of directors or 
shareholders. 

 
b. Other relationships or identity of interests between or among parties exist 

such that affiliation may be found. 
 

c. Affiliation based on identity of interest. Affiliation may arise among two or 
more persons with an identity of interest. Individuals or firms that have 
identical or substantially identical business or economic interests (such 
as family members, individuals or firms with common investments, or 
firms that are economically dependent through contractual or other 
relationships) may be treated as one party with such interests 
aggregated. 

 
d. Firms owned or controlled by married couples, parties to a civil union, 

parents, children, and siblings are presumed to be affiliated with each 
other if they conduct business with each other, such as subcontracts or 
joint ventures or share or provide loans, resources, equipment, locations 
or employees with one another. 

 
5. BDDD in its sole discretion shall determine whether an applicant is an independent 

business. 
 

6. The Contractor must submit to BDDD a properly completed M/WBE Certification 
Certificate or letter, with all required attachments, for all M/WBEs proposed to be 
utilized as subcontractors or suppliers to meet the Contract Specific Goal at the 
time of bid/proposal submission. The Airport Board reserves the right to reject the 
participation of a certified firm for credit towards meeting the Contract goal, in its 
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sole discretion.  Such rejection shall be in writing and state the reason(s) for the 
rejection. BDDD’s decision on the request shall be final. 

 

7. A firm must be certified as an M/WBE at the time of bid or proposal submission to 
be counted towards meeting the Contract Specific Goal for purposes of 
determining Contract award. 

 
8. Dollars paid to a firm prior to it obtaining an approved certification do not 

retroactively apply toward meeting the Contract Specific Goal or Annual Goal. 
 

9. M/WBE certification does not constitute a representation or warranty as to the 
qualifications or capabilities of any certified firm. 

 
10. BDDD maintains a directory of certified firms that have expressed an interest in 

doing business with the Airport Board or are currently doing business with the 
Airport Board. The directory is not a certification database. Certifications listed 
are provided by third-party service providers. Bidders and proposers may use the 
directory to assist them in locating M/WBE firms for the work required on the 
Contract; however, the certifications should be verified through the approved 
certification agency. The directory is located at: 

 

• https://dfw.diversitysoftware.com 
 
 

F. PRE-AWARD COMPLIANCE PROCEDURES 
 

1. M/WBE Utilization Forms and Related Documentation 
 

a. Each Contractor must submit for all solicitations, bids or proposals, 
qualifications completed and signed M/WBE utilization forms as outlined 
below to be considered responsive. If the Contract Specific Goal is 0% 
and no M/WBE participation is proposed, including no M/WBE self- 
performance, the required forms should be noted as “Not Applicable”. 
Note that Requests for Proposals and/or Qualifications include Business 
Diversity Evaluation Criteria which must be responded to in the proposal 
even if the Contract Specific Goal is 0%. 

 
 

2. Request for Bids (RFB) – Goods and Services 
 

Forms Required with Bid Submission 
 

a. Commitment to M/WBE Participation must be submitted at the time of 
bid submission. 

 
b. Final Schedule of Subcontractors must be submitted at the time of bid 

submission. 
 

c. Certification Certificates must be submitted at the time of proposal 
submission if a certified Prime is claiming credit for self-performance or for 
each certified subcontractor listed on the Final Schedule of 
Subcontractors. 

 

d. Intent to Perform as a Subcontractor must be submitted at the time of 
bid submission for each certified subcontractor identified on the Final 
Schedule of Subcontractors. 
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e. Draft Joint Venture Agreement must be submitted at the time of RFP 

submission if proposing as a joint venture at the Prime level and seeking 
M/WBE credit in the Joint Venture. 

 
f. Good Faith Effort Documentation must be submitted at the time of bid 

submission if the Contractor fails to meet the Contract Specific Goal. 
 

3. Request for Bids (RFB) – Construction 
 

Forms Required with Bid Submission 
 

a. Commitment to M/WBE Participation must be submitted at the time of 
bid submission. 

 

b. Final Schedule of Subcontractors must be submitted at the time of bid 
submission. 

 
c. Certification Certificates must be submitted at the time of proposal 

submission if a certified Prime is claiming credit for self-performance or for 
each certified subcontractor listed on the Final Schedule of 
Subcontractors. 

 

d. Intent to Perform as a Subcontractor must be submitted at the time of 
bid submission for each certified subcontractor identified on the Final 
Schedule of Subcontractors. 

 
e. Draft Joint Venture Agreement must be submitted at the time of RFP 

submission if proposing as a joint venture at the Prime level and seeking 
M/WBE credit in the Joint Venture. 

 

f. Good Faith Effort Documentation must be submitted at the time of bid 
submission if the Contractor fails to meet the Contract Specific Goal. 

 
 

4. Request for Qualifications (RFQ) – Architectural/Engineering Services, Design & 
Design Management Services 

 
Forms Required with Proposal Submission 

 

a. Commitment to M/WBE Participation must be submitted at the time of 
proposal submission. 

 

b. Final Schedule of Subcontractors must be submitted at the time of 
proposal submission. Contractors need list only the anticipated 
percentage of participation of M/WBEs rather than specific dollar amounts. 
“To be determined” in lieu of a percentage is not acceptable. 

 

c. Certification Certificates must be submitted at the time of proposal 
submission if a certified Prime is claiming credit for self-performance or for 
each certified subcontractor listed on the Final Schedule of 
Subcontractors. 



(rev 04-01-2022) M/WBE Page 18 of 30  

d. Intent to Perform as a Subcontractor must be submitted at the time of 
proposal submission for each certified subcontractor identified on the Final 
Schedule of Subcontractors. 

 
e. Draft Joint Venture Agreement must be submitted at the time of RFP 

submission if proposing as a joint venture at the Prime level and seeking 
M/WBE credit in the Joint Venture. 

 

f. Good Faith Effort Documentation must be submitted at the time of 
proposal submission if the Contractor fails to meet the Contract Specific 
Goal. 

 
 

5. Request for Proposal (RFP) – Goods and Services including Best Value 
 

Forms Required with Proposal Submission 
 

a. Commitment to M/WBE Participation must be submitted at the time of 
proposal submission. 

 

b. Final Schedule of Subcontractors must be submitted at the time of 
proposal submission. Contractors need list only the anticipated 
percentage of participation of M/WBEs rather than specific dollar amounts. 
“To be determined” in lieu of a percentage is not acceptable. 

 

c. Certification Certificates must be submitted at the time of proposal 
submission if a certified Prime is claiming credit for self-performance or for 
each certified subcontractor listed on the Final Schedule of 
Subcontractors. 

 
d. Intent to Perform as a Subcontractor must be submitted at the time of 

proposal submission for each certified subcontractor identified on the Final 
Schedule of Subcontractors. 

 

e. Draft Joint Venture Agreement must be submitted at the time of RFP 
submission if proposing as a joint venture at the Prime level and seeking 
M/WBE credit in the Joint Venture. 

 

f. Good Faith Effort Documentation must be submitted at the time of 
proposal submission if the Contractor fails to meet the Contract Specific 
Goal. 

 
 

6. Request for Proposal (RFP) for Construction-related Services procured through 
Indefinite Delivery: task/delivery order, Job Order Contracts, Program 
Management/Construction Management services: 

 
Forms Required with Proposal Submission: 

 

a. Commitment to M/WBE Participation must be submitted at the time of 
proposal submission. 

 
b. Final Schedule of Subcontractors must be submitted at the time of 

proposal submission. Contractors need list only the anticipated 
percentage of participation of M/WBEs rather than specific dollar amounts. 
“To be determined” in lieu of a percentage is not acceptable. 
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c. Certification Certificates must be submitted at the time of proposal 
submission if a certified Prime is claiming credit for self-performance or for 
each certified subcontractor listed on the Final Schedule of 
Subcontractors. 

 
d. Intent to Perform as a Subcontractor must be submitted at the time of 

proposal submission for each certified subcontractor identified on the Final 
Schedule of Subcontractors. 

 
e. Draft Joint Venture Agreement must be submitted at the time of RFP 

submission if proposing as a joint venture at the Prime level and seeking 
M/WBE credit in the Joint Venture. 

 

f. Good Faith Effort Documentation. must be submitted at the time of 
proposal submission if the Contractor fails to meet the Contract Specific 
Goal. 

 
 

7. Third Party Commercial Development or Concession Tenant Finish Out 
 

a. Commitment to M/WBE Participation (Design) must be submitted prior 
to processing an Official Board Action. 

 
b. Commitment to M/WBE Participation (Construction) must be 

submitted prior to processing an Official Board Action. 
 

c. Final Schedule of Subcontractors (Design) must be submitted at the 
Airport’s Initial Project Kick-Off Meeting. 

 
d. Final Schedule of Subcontractors (Construction) must be submitted at 

the Airport’s Pre-Construction Meeting. 
 

e. Accounting Reconciliation Statement for the Contract must be 
submitted with the application for Certificate of Occupancy. A 
reconciliation statement shall include the total payments to the Prime 
Contractor and total payments made to each subcontractor listed on the 
Final Schedule of Subcontractors. 

 
8. Any commitments to meet the Contract Specific Goal must be detailed on the 

Commitment to Minority/Women Business Enterprise (M/WBE) Participation 
form included with the bid/proposal. Submission of the form shall constitute a 
representation by the Contractor to the Airport Board that it commits to maintain 
the M/WBE participation level to which it committed to overall at the time of 
Contract award throughout the performance of the Contract. The percentage 
commitment must match the M/WBE percentage noted on the Final Schedule of 
Subcontractors form. For contracts where the scope of work is defined and 
M/WBE subcontractors have been selected to perform a portion of the work, the 
Contractor also commits to maintain and/or exceed the percentage commitment to 
each individual M/WBE subcontractor. 

 
9. The Final Schedule of Subcontractors form must list the Contractor and all 

subcontractors and suppliers the Contractor intends to use in performing the work 
of the project, including non-M/WBEs, and detail the final percentage and dollar 
commitment of the Contractor to each subcontractor and supplier. Only certified 
M/WBEs identified and the levels of participation listed for each at the time of 
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bid/proposal submission will be considered in determining whether the Contractor 
has met the Contract Specific Goal. All M/WBEs must be properly certified under 
the guidelines of the CERTIFICATION section. The final percentage and dollar 
commitment of the Contractor to M/WBE participation must match the percentage 
commitment on the Commitment to M/WBE Participation form. Modifications, 
substitutions or termination of the M/WBEs identified must follow the guidelines of 
the M/WBE SUBSTITUTIONS OR TERMINATIONS section. 

 

10. Submission of the Intent to Perform as a Subcontractor form for each M/WBE 
shall constitute a representation by the Contractor to the Airport Board that it 
believes such M/WBE to be certified as an M/WBE to perform the work as 
designated, the M/WBE has a place of business in the Airport Board’s relevant 
market area and the M/WBE is not affiliated with the Contractor as defined herein. 
It shall also represent a commitment by the Contractor that if it is awarded the 
Contract, it will enter into a subcontract with such M/WBE for the work described 
at the approximate price and percentage set forth in the Intent to Perform as a 
Subcontractor form. The aggregate M/WBE percentage of all Intent to Perform 
as a Subcontractor forms must match the M/WBE percentage commitment on 
the Commitment to M/WBE Participation form and the Final Schedule of 
Subcontractors form. 

 

11. The Contractor shall enter into formal agreements with the M/WBE firms for work 
as indicated on the Final Schedule of Subcontractors and Intent to Perform 
forms within 10 (ten) business days after receipt of the Contract executed by the 
Airport Board or Notice to Proceed executed by the Airport Board. The Contractor, 
if requested, shall provide to BDDD copies of those agreements within 5 (five) 
business days of execution. BDDD reserves the right to review selected 
agreements at random. 

 
12. If the information on the Final Schedule of Subcontractors form changes after 

all the forms have been submitted but prior to Board Approval, the Contractor must 
immediately notify BDDD of the changes and a written explanation for the change 
by submitting a Request for Approval of Change to Final Schedule of 
Subcontractors form to BDDD for approval. No change in M/WBE participation 
after bid submission, but prior to Contract award, may change, or be deemed to 
change, the Contractor’s submitted bid amount. 

 

13. Post award, any substitution or termination of M/WBEs that occur after Contract 
award, must be processed using the Airport Board’s Diversity Management 
System and follow the M/WBE Program Policy and Administrative Procedures 
stated in the M/WBE SUBSTITUTIONS OR TERMINATIONS section. 

 

14. Contractors must appoint and designate to BDDD a high-level official to administer 
and coordinate its contractual M/WBE commitments. 

 
15. Alternative Compliance Plan 

 

a. Contracts secured through a competitive selection process rather than a 
competitive bid process, the Vice President of BDDD may require 
proposers to address the project goal by means of a compliance plan. 
Such a plan allows a contract to address the project goal by means of 
commitments to utilize M/WBEs for Project work or by the demonstration 
of a good faith effort at the point where the project is sufficiently defined 
and the process of procuring the subcontractors to perform the work is 
about to begin. 
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b. The development, scope and utilization of such compliance plans will be 
governed by the following considerations and requirements. 

 

c. Basis for Determination 
 

i. Unless otherwise authorized in writing by the Vice President of 
BDDD, a department may only require proposers to address a 
project goal by means of a compliance plan under the following 
conditions: 

 
A. The project solicitation must include the procurement of 

construction services. 
 

B. At the time of solicitation, the project design must not be 
complete or at a level of completeness allowing for final 
competitive pricing proposal; and 

 
C. The project solicitation must not require a lump sum price 

proposal or the construction of the project upon which a 
contract award will be made. 

 

16. Development of Compliance Plan 
 

a. Upon a determination that a compliance plan will be required for a project, 
the compliance plan shall be developed in accordance with the following 
requirements: 

 
i. The Vice President of BDDD will require separate goals for project 

professional services and project construction services. 
 

ii. The construction goal established for each project shall be 
expressed as a percentage of either: 

 
A. The total amount of any lump sum construction contract 

awarded to complete a project 
 

B. Total estimated “cost of work,” as that term is defined in 
any guaranteed maximum price contract awarded to 
complete a project, or 

 
C. On a task/work order 

 

b. The contracting department shall provide a good faith estimate of the 
construction cost upon which a goal shall be set, and the compliance plan 
proposer shall provide a refined estimate at the time of the submission of 
a proposed compliance plan, if the amount is not reflected in an executed 
contract. 

 

c. BDDD shall establish a timetable for submittal and review of any proposed 
compliance plan. During the solicitation process as solicitation submittal 
requirement; and after the conclusion of the solicitation process as a 
component of contract negotiations and award. 

 
d. Failure to comply with any submittal timetable established by BDDD may 

result in no further consideration of the proposed compliance plan. 
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17. Elements of a Compliance Plan. At a minimum, a proposed compliance plan shall 
address the following elements: 

 

a. To the maximum extent applicable, the proposed compliance plan shall 
comply with the requirements of the M/WBE Program Policy and 
Administrative  Procedures. 

 
b. The proposed compliance plan shall set forth a detailed program for 

community outreach and support calculated to enhance participation 
opportunities. 

 
c. The proposed compliance plan shall set forth a detailed program 

describing how the proposer  will divide up the anticipated work into 
economically feasible units calculated to enhance participation 
opportunities. 

 
d. The proposed compliance plan shall set forth a detailed methodology by 

which the Contractor shall meet the project goal. 
 

e. The proposed compliance plan may be based upon a phased or packaged 
buy out of the project construction work and, if that is the case, will 
describe the process by which the proposer will address the project goal 
on a phased, package, or cumulative basis. 

 
f. If appropriate, the proposed compliance plan shall address the 

subcontracting of normally self-performed work to meet the project goal. 
 

g. The proposed compliance plan shall set forth how the proposer will comply 
with the requirements of the M/WBE Program Policy and Administrative 
Procedures, and Contract Provisions as part of the construction work, 
including use of Commitment forms, Intent to Perform, Schedule of 
Subcontractors forms or proposal pricing worksheet to adequately 
document committed participation attained. 

 
h. The proposed compliance plan shall contain a specific acknowledgement 

of the proposer’s continuing duty, pursuant to the M/WBE Program Policy 
and Administrative Procedures, and Contract Provisions to maintain, 
throughout the duration of any project contract, compliance with the level 
of participation committed to under any approved compliance plan, and 
such commitment will be the basis for award of any contract. The plan will 
also detail the methodology the proposer will employ for maintain 
participation  commitments. 

 

i. The proposed compliance plan shall set forth a detailed methodology for 
tabulation of participation performance and plan administration, as well as 
monitoring and reporting progress and participation performance to 
BDDD. The plan shall provide for review and reconciliation milestones 
during the project and for review and audit opportunities for BDDD. 

 

j. The proposed compliance plan will recommend methods for supporting 
BDDD administration and oversight of the plan, if approved. 

 
k. The proposed compliance plan will affirm that BDDD shall have prompt, 

full and complete access to all contractor and subcontractor personnel, 
books and records required to monitor and assure performance of the 
approved compliance  plan.    Additionally,  the  plan  will  acknowledge 
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BDDD’s  right  to  impose  withholding  of  payment  in  the  event  of 
noncompliance. 

 

l. The proposed compliance plan shall set forth a detailed methodology for 
issuance of notice(s) of non-compliance with the plan and a reasonable 
opportunity to cure. 

 
m. The proposed compliance plan shall set forth a detailed methodology for 

final reconciliation of participation performance, measured against the 
established goal and plan close out. 

 
18. Approval of Compliance Plan 

 
a. Upon receipt of a proposed compliance plan, BDDD shall review and 

either approve or initially reject, with comments, the proposed plan. In the 
event of a rejection of the proposed plan, the BDDD shall set a date for 
submission and if warranted, schedule a meeting to discuss any 
deficiencies that must be addressed in the re-submittal. 

 
b. In the event the Vice President of BDDD formally rejects a proposed 

compliance plan, the Vice President of BDDD shall notify the agency head 
in writing of its determination and such determination shall result in no 
further consideration of the contractor’s proposal or in termination of the 
contract for cause, in the event a contract has been awarded. In no event 
shall a contract to construct a project be executed or continue without a 
compliance plan approved by the Vice President of BDDD. 

 
c. Upon approval, the compliance plan shall be incorporated and made a part 

of the contract with the plan proposer. 
 

19. Compliance and Enforcement 
 

a. The Contractor shall be subject to the COMPLIANCE AND 
ENFORCEMENT section of the M/WBE Program Policy and 
Administrative Procedures and Contract Provisions. If upon approval, the 
Contractor acknowledges and accepts that any failure to comply with any 
material term or condition of an approved compliance plan or applicable 
provision of the M/WBE Program Policy and Administrative Procedures, 
and Contract Provisions, including failure to satisfactorily address the 
project goal, maintain participation commitments or otherwise comply with 
any applicable requirements. 

 
 

G. PAYMENT 

 
1. Monitoring Contractual Commitments and Payments to M/WBEs 

 
a. It is Airport Board policy that all Contractor invoices in compliance with 

Contract payment terms and conditions be paid within 30 days of receipt. 
 

b. All Contractors must comply with the Texas Prompt Pay Act (Chapter 
2251; Texas Government Code) paying all sums, including retainage 
withheld from subcontractors, to subcontractors, subconsultants, vendors, 
materialmen, suppliers and similar persons or entities, including paying 
such persons or entities within 10 days of receiving payment from the 
Airport Board their appropriate share of such payment. No Contractor that 
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has received payment of an undisputed amount from the Airport Board 
may withhold from any subcontractor its undisputed appropriate share of 
such payment. 

 
c. Any joint check arrangement must be pre-approved by the Vice President 

of Business Diversity and Development (BDDD) and follow the 
Department of Transportation joint check guidance before the 
arrangement or transaction takes place. By a joint check, we mean a 
check issued by a prime Contractor to a M/WBE subcontractor and to a 
material supplier or another third party for items or services to be 
incorporated into a project. 

 
d. No Contractor may withhold retainage from any subcontractor at a higher 

percentage rate than retainage is withheld by the Airport Board from 
Contractor. Except for the Texas Prompt Pay Act requirement that a 
Contractor release retainage to a subcontractor within 10 days of that 
subcontractor’s invoice for retainage, each Contractor must 
withhold/release retainage from/to each subcontractor in at least the same 
manner as retainage is withheld/released by the Airport Board from/to 
Contractor (and must include provisions in its subcontracts ensuring this), 
including, but not limited to mirroring the Airport Board’s treatment of 
retainage withheld/released to Contractor concerning the following 
subjects: 

 
i. the percentage amount of retainage withheld/released; 

 

ii. the schedule for withholding/releasing retainage; 
 

iii. the phased release of retainage according to any phased 
completion (substantial/final) of portions of the project; 

 

iv. the optional cessation of withholding retainage prior to 
substantial/final completion of, or final payment for, the project 
(e.g. optional cessation when 50% of project is substantially 
complete, with an owner’s right to resume withholding retainage 
upon the occurrence of certain events); 

 

v. the release of retainage prior to final payment, less an amount 
withheld to cover a percentage of the value of punch-list work 
required before final completion is certified (e.g. retention of 200% 
of the value of punch-list work pending certification of final 
completion). 

 

e. Each Contractor must address (and implement) in its subcontracts the 
retainage provisions so that each subcontractor is treated by the 
Contractor in the same manner as Airport Board treats the Contractor. 
Nothing in this provision precludes a Contractor from including in its 
subcontracts retainage provisions that are more favorable than those 
contained in the Contract between Airport Board and Contractor, including, 
but not limited to, provisions withholding retainage at a lesser percentage 
rate, releasing retainage in part/whole earlier than retainage released by 
Airport Board and/or withholding less retainage than Airport Board 
withholds to cover the value of punch-list work required to be completed 
before final completion certification. 
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f. DFW encourages all Contractors and their subcontractors, 
subconsultants, vendors, materialmen, suppliers and similar persons or 
entities to make payment of invoices submitted to them more expeditiously 
than required under the Texas Prompt Pay Act. 

 
g. Payment by a Contractor in violation of the terms of the Contract or 

applicable law will constitute a material breach of this Contract. 
 

h. BDDD may withhold progress payments until the Contractor demonstrates 
compliance with the payment terms of this Contract or applicable law, 
including withholding progress payments solely relating to monies payable 
to Contractor for work it self-performs or associated retainage. 

 
i. The Airport Board may also exercise any other rights or remedies available 

to it under this Contract or applicable law if Contractor fails to comply with 
the payment terms of this Contract or applicable law. 

 
j. In an effort to remove the race- and gender-neutral barrier of the length of 

time for subcontractor payments on Airport Board  procurements, the 
Airport Board has an Expedited Payment Policy for eligible Contractors 
that may elect to voluntarily participate in. This policy is applicable if a 
Contractor has been awarded a multi-year Contract for construction and/or 
maintenance services of at least $10,000,000 in Contract value. The 
Expedited Payment program requires those eligible Contractors that 
voluntarily participate in the program to pay their subcontractors within 
seven (7) calendar days after receipt of the subcontractor’s invoice. The 
Airport Board would then pay interest and provide other incentives to the 
Contractor on eligible expedited payments according to the Expedited 
Payment Process and Policy. The terms for Expedited Payment will be 
negotiated prior to the issuance of the Notice to Proceed. 

 
k. To ensure that the Contractor meets its M/WBE contractual commitment, 

BDDD will review the Contractor's M/WBE utilization throughout the term 
of the Contract, including any term extensions from the original Contract 
period. The M/WBE commitment is determined by the total M/WBE 
utilization in relation to the total dollar value of contract as paid to the Prime 
Contractor. If a Contract includes an M/WBE contractual commitment, the 
Contractor must report all M/WBE payments using the Airport Board’s 
Diversity Management System and submit verifying information as 
outlined below, concurrent with the Contractor’s submission of each 
payment request. The information provided will be  utilized to provide 
constant monitoring of the payments made to the M/WBE as well as non- 
M/WBE subcontractors in relation to the percentage of work performed. 
Failure to submit this information with the payment request will result in 
the invoice being returned to the Contractor. The Prime Contractor can 
be determined to be non-compliant, if utilization commitments to individual 
M/WBE subcontractors are not achieved, even if the total M/WBE 
contractual commitment is being met by disproportionate M/WBE 
subcontractor utilization not originally listed by the Prime Contractor’s  
Final Schedule of Subcontractors and Intent to Perform as a 
Subcontractor forms without a sufficient modified Good Faith Effort 
justification. 

 
i. Contractors are required to report all payments online utilizing the 

Airport Board’s Diversity  Management System (B2Gnow) and 
submit a Compliance Audit Summary for the Invoice Period (or 
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Pay Period Activity Report for the invoice period) with each 
payment application submitted to the Procurement & Materials 
Management (PMM) Department. The Compliance Audit 
Summary for the Invoice Period is a printout or copy of the 
subcontractor payments entered in the system for the invoice 
period. 

 
ii. Contracts prior to 2012, are required to submit the original Pay 

Period Activity Report form with the payment request, unless they 
choose to report online, when then defaults to Paragraph j.i. 

 
2. Training for the Airport Board’s Diversity Management System: The Contractor is 

responsible for ensuring its employees who are processing payment requests on 
its company’s behalf are trained on the Airport Board’s Diversity Management 
System (B2Gnow). This includes all subcontractors who the Contractor will be 
utilizing on the contract and will be verifying reported sub payments online. 

 
3. Contract Close Out: To ensure that the Contractor meets all its M/WBE contractual 

commitments, BDDD will review the Contractor’s M/WBE utilization throughout the 
term of the Contract, including any term extensions of the original Contract period, 
prior to receiving final payment. 

 
a. If a Contract includes an M/WBE contractual commitment, the Contractor 

must report all M/WBE payments using the Airport Board’s Diversity 
Management System and submit a Final B2Gnow Compliance Audit 
Summary concurrent with the Contractor’s submission of final payment 
request. 

 
b. Once all sub payments have been verified by the subcontractors in the 

Airport Board’s Diversity Management System, the contract will be 
reviewed for compliance with the program requirements and the prime 
Contractor’s M/WBE contractual commitment. 

 
c. The Contractor ‘s performance will be reviewed, and a 

satisfactory/unsatisfactory determination will be provided in writing to the 
Contractor by BDDD. 

 

d. A Contractor’s unsatisfactory determination may result in future bids or 
proposals being deemed non-responsive. In determining whether a 
future bid or proposal will be deemed non-responsive, BDDD will take 
into consideration the following: circumstances for non-compliance, the 
length of the period of non-compliance and the history of previous 
unsatisfactory  determinations. 

 
4. Dispute Resolution: BDDD encourages all Contractors that may have a dispute 

with any subcontractor to attempt to resolve such dispute through appropriate 
formal or informal alternative dispute resolution procedures, including, but not 
limited to, negotiation, mediation, collaborative law, arbitration and/or conciliation, 
prior to seeking BDDD’s assistance in resolving the dispute. If any Contractor or 
subcontractor does seek BDDD’s assistance, it may require them to first attempt 
to resolve their dispute through appropriate alternative dispute resolution 
procedures and to provide BDDD with evidence of their good faith attempts to 
resolve the dispute as a condition of further assistance from BDDD. 
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5. On-Site Inspections: Compliance monitoring may also include on-site inspections. 
The Contractor is responsible for providing BDDD, if requested, a project work 
scheduler together with a list of all subcontractors for the scheduled work. 

 
6. Contractors are required to maintain records and documents of payments to 

subcontractors including M/WBEs for a minimum of three (3) years unless 
otherwise provide by applicable record retention requirements for the Airport 
financial assistance agreement whichever is longer. These records shall be made 
available for inspection upon request by any authorized representative of the 
Airport Board or Department of Transportation. This reporting requirement 
extends to all subcontractors, both M/WBE and non-M/WBE. All reports of 
noncompliance will be referred by BDDD to the contract administrator, and if 
appropriate, to the Legal Department. 

 

 
H. M/WBE SUBSTITUTIONS OR TERMINATIONS 

 

1. If change orders, amendments or any other Contract modifications are issued 
under the Contract, the Contractor has a continuing obligation to immediately 
inform BDDD in writing of any agreed upon increase or decrease in the scope of 
work of such Contract that impact the participation of M/WBEs on the contract. 

 

2. If change orders or other Contract modifications are issued under the Contract that 
include an increase in the scope of work whether by amendment, change order, 
force account or otherwise which increases or decreases the dollar value of the 
Contract, whether or not such change is within the scope of work designated for 
performance by an M/WBE at the time of Contract award, then such amendment, 
change order or other modification must be contemporaneously submitted to 
BDDD. The Contractor must make good faith efforts to meet its M/WBE 
contractual commitment with existing M/WBEs first. If the Contractor is unable to 
meet its M/WBE contractual commitment with existing M/WBEs, the Contractor 
shall satisfy its commitment, as it relates to changed scope of work, modifications, 
and or amendments, by soliciting new M/WBEs and must submit a Request for 
Approval of Change to Final Schedule of Subcontractors, through the Airport 
Board’s Diversity Management System and must be approved in writing by BDDD. 

 
3. The Contractor cannot terminate, substitute or otherwise change the terms of its 

Final Schedule of Subcontractors prior to or after Contract award without the prior 
written consent of BDDD. This includes, but is not limited to, instances in which 
the Contractor seeks to perform work originally designated for an M/WBE 
subcontractor with its own forces or those of an affiliate, a non-M/WBE or another 
M/WBE. 

 
a. The Contractor shall utilize the specific M/WBEs listed in the Final 

Schedule of Subcontractors to perform the work and supply the 
materials for which each is listed unless the Contractor obtains BDDD 
written consent as provided in this section; and 

 
b. The Contractor shall not be entitled to any payment for work or material 

unless it is performed or supplied by the listed M/WBE. 
 

c. The Contractor shall document good cause to terminate or substitute an 
M/WBE. For purposes of this paragraph, good cause includes the 
following  circumstances: 
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i. The listed M/WBE subcontractor fails or refuses to execute a 
written Contract. 

 

ii. The listed M/WBE subcontractor fails or refuses to perform the 
work of its subcontract in a way consistent with normal industry 
standards. Provided, however, that god cause does not exist if 
the failure or refusal of the M/WBE subcontractor to perform its 
work on the subcontract results from the bad faith or 
discriminatory action of the Contractor. 

 
iii. The listed M/WBE subcontractor fails or refuses to meet the 

Contractor’s reasonable, nondiscriminatory bond requirements. 
 

iv. The listed M/WBE subcontractor becomes bankrupt, insolvent, or 
exhibits credit unworthiness. 

 
v. The listed M/WBE subcontractor is ineligible to work on public 

works projects because of suspension and applicable state law. 
 

vi. It has been determined that the listed M/WBE subcontractor is not 
a responsible Contractor. 

 
vii. The listed M/WBE subcontractor voluntarily withdraws from the 

project and provides to you written notice of its withdrawal. 
 

viii. The listed M/WBE is ineligible to receive M/WBE credit for the type 
of work required. 

 
ix. An M/WBE owner dies or becomes disabled with the result that 

the listed M/WBE contractor is unable to complete its work on the 
Contract. 

 

x. Other documented good cause that BDDD determines compels 
the termination of the M/WBE subcontractor. Provided, that good 
cause does not exist if the Contractor seeks to terminate an 
M/WBE it relied upon to obtain the Contract so that the Contractor 
can self-perform the work for which the M/WBE subcontractor was 
engaged or so that the Contractor can substitute another M/WBE 
or non-M/WBE subcontractor after Contract award. 

 
d. Before transmitting to BDDD its request to terminate and/or substitute an 

M/WBE subcontractor, the Contractor must give notice in writing to the 
M/WBE subcontractor, with a copy to BDDD, of its intent to request to 
terminate and/or substitute, and the reason for the request. 

 
e. The Contractor must give the M/WBE subcontractor five business days to 

respond to the Contractor’s notice. The M/WBE subcontractor must advise 
BDDD and the Contractor of the reasons, if any, why it objects to the 
proposed termination of its subcontract and why BDDD should not 
approve the Contractor’s action. If required in a particular case as a matter 
of public necessity (e.g. safety), BDDD may provide a respond period 
shorter than five days. 

 
4. In addition to post-award terminations, the provisions of this section apply to pre- 

award deletions of or substitutions for M/WBE firms put forward by 
bidders/proposals in bids/proposals. 
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a. When an M/WBE subcontractor is terminated as provided in this section 
or fails to complete its work on the contract for any reason, the Contractor 
shall make good faith efforts to find another M/WBE subcontractor to 
substitute for the original M/WBE. These good faith efforts shall be 
directed at finding another M/WBE to perform at least the same amount of 
work under the contract as the M/WBE that was terminated, to the extent 
needed to meet the M/WBE commitment established for the Contract. The 
good faith efforts shall be documented by the Contractor. The Contractor 
shall submit the documentation within 7 days, which may be extended for 
an additional 7 days if necessary, at the request of the Contractor, and 
BDDD shall provide a written determination to the Contractor stating 
whether or not good faith efforts have been demonstrated. 

 

5. The Contractor must submit an Intent to Perform as a Subcontractor form for 
each proposed new M/WBE subcontractor. BDDD will approve or disapprove the 
substitution based on the Contractor’s documented compliance with these 
provisions. 

 
6. All changes to the Schedule of Subcontractors form must be submitted for 

review and approval through the Airport Board’s Diversity Management System 
utilizing the Request for Approval of Change to Final Schedule of 
Subcontractors form when adding, changing, or deleting any subcontractor. 

 

7. Failure by the Contractor to carry out the requirements of this section is a material 
breach of the Contract and may result in the termination of the Contract or such 
other remedies set forth in Compliance and Enforcement section. 

 
I. COMPLIANCE AND ENFORCEMENT 

 
1. These provisions address the additional contractual remedies available to the 

Airport Board as a result of the Contractor’s failure to comply with the obligations 
set forth in the M/WBE Program Policy  and Administrative Procedures. The 
contractual remedies set forth are also applicable to the Contractor’s failure to 
comply with the Program requirements, as well as any remedies available at law 
or in equity. These remedies are not intended to apply to the Contractor’s failure 
to comply with other obligations under the Contract unrelated to the Program 
requirements or preclude Airport Board’s recovery of its actual damages for such 
unrelated breaches. 

 
2. The Contractor must attend and participate in onboarding, progress, non- 

compliance meetings and site visits upon request. The Contractor must forward 
all necessary documents and information during the course of performance and to 
close out the Contract and must cooperate with BDDD in providing any information, 
including the final accounting for M/WBE participation on the Contract. 

 
3. BDDD is empowered to receive and investigate complaints and allegations by 

M/WBEs, third parties or Airport Board Staff, or to initiate its own investigations, 
regarding Contractor’s compliance with the Program requirements. If BDDD 
determines that an investigation is warranted, the Contractor must fully cooperate 
with the investigation and provide complete, truthful information to the Airport 
Board or its representatives concerning the investigation and Contractor’s 
compliance with the Program requirements. 

 

4. The failure of the Contractor to meet the M/WBE contractual commitment or 
comply with any other aspect of the Program requirements will constitute a material 
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breach of the Contract entitling the Airport Board or its representatives to exercise any remedy 
available in this Contract, the Program requirements or applicable law. In addition, the failure of the 
Contractor to meet the M/WBE contractual commitment or comply with any other aspect of the 
Program requirements may be considered and have a bearing on future contract award 
considerations. 

 
5. Any suspected false, fraudulent or dishonest conduct relating to the Contractor’s performance of 

the Program requirements may be reported to the Airport Board’s  Department of Audit Services or 
to any applicable enforcement agency, including the State Attorney  General's Office and 
appropriate federal law enforcement authorities. 

 
6. If Contractor is in breach of any of the Program requirements, the Airport Board or its representatives 

may exercise any of following remedies, in addition to any other remedies available to it under this 
Contract or at law or in equity: 

 
a. withholding funds payable under this Contract, including, but not limited to, funds payable 

for work self-performed by the Contractor or applicable retainage; 
 

b. temporarily  suspending,  at  no  cost  to  DFW,  Contractor’s  performance under the 
Agreement/Contract; 

 
c. termination of the Agreement/Contract; 

 

d. suspension/debarment of Contractor for a period of time from participating in any solicitations 
issued by DFW for severity of breach of Contract. 

 
7. With respect to a firm not meeting a goal on a previous contract or the underutilization of an 

M/WBE (or SBEs, if applicable) on a previous contract, BDDD shall regard as non-responsive 
any bid, proposal or competitive selection process proposal received that includes the Contractor, 
consultant as a Contractor, consultant, subcontractor, subconsultant, joint venture, supplier, 
manufacturer’s  representative, or broker. 

 
8. With respect to M/WBE firms, a finding of non-compliance could result in a denial of certification or 

removal of eligibility and/or suspension and debarment. 
 
 

(End of M/WBE Special Contract Provisions) 



 

 

Exhibit “G” 

 

Design and Construction 

Timeline 

 

Board Approval Date TBD 

Design Notice to Proceed – 7 days from Board Approval TBD  

Design Kick-off Date – not to exceed 60 days from Board Approval TBD  

Design Completion Date – not to exceed 151 days from Board Approval TBD 

Construction Permit issuance – not to exceed 193 days from Board Approval  TBD 

Construction Duration TBD 

Rent Commencement Date TBD 

 


